Kansas Aete Advcacy:

An inside view of common-sense strategy

By Patrick Hughes

hen T meet new people at cocktail parties and the like, eventually the
question comes up of what it is that I do. If I'm in a particularly ornery mood
I say: “A little of this and a little of that.” T explain: “Violent crime, mostly.
Murder, as much as anything, although T used to do some aggravated
robbery or burglary occasionally ... a battery now and again. I've done a
couple of convenience store heists.” As they look frantically for some other
small group on which to intrude, T add, “I was involved in midwifery for
awhile, after a few sour real estate deals and experiences with leasing and
the oil business that didn’t go too well. With one of the best gigs 1 got I
ended up in the middle of a paternity suit. You see, the price has been high,
several divorces, a few work-related injuries and of course my fair share of
tax problems.”

If no security guard can be readily found, the conversation continues.
“Sounds like you keep busy.”

“Well, filings are way up.” After a quizzical look, I add “I'm a research
attorney in the Kansas appellate courts. I work on all kinds of cases.”!
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Appellate arguments, like cocktail party conversation, can
be disconcerting to those not quite up to speed on what'’s
going on. Many attorneys enter the Kansas appellate courts
with no more than passing thought to appellate strategy and
are surprised by the results. The fundamental rule of appel-
late strategy is much like the fundamental rule of cocktail
parties: Know who you are talking to. Contrary to popular
belief, knowing whom you are addressing in appellate prac-
tice is not principally a matter of knowing the predilections
and idiosyncrasies of each appellate judge or justice, but
comes from an understanding of the appellate system.

Who they are and how they're built?

The two principal® appellate state courts in Kansas, the
Kansas Court of Appeals and the Kansas Supreme Court,
have similar functions, but they go about them in quite dif-
ferent manners. Indeed, from the viewpoint of effective
advocacy, some of the differences may be more critical than
the similarities.

The majority of appeals are handled by the court of
appeals.* The court of appeals consists of 10 judges,® one of
whom is the chief judge with power over court administra-
tion.® Each judge has an executive assistant and a research
attorney in his or her chambers.” The court as a whole is
also assisted by a central staff of research attorneys whose
workload may include cases assigned to any judge. These
central research staff attorneys also have some responsibili-
ties to the court as a whole, including determining whether
the court of appeals has jurisdiction over each case it is to
hear, and a motions attorney has responsibility for evaluat-
ing various motions filed by the parties in the course of an
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appeal. In the court of appeals the docket is managed in-
house through the chief judge’s office.® The number of cases
handled by the court of appeals is truly staggering. In 1995
the court received 2,185 case filings.”

Like the court of appeals judges, each of the seven Kansas
Supreme Court justices has an executive-secretarial assistant
and a research attorney in his or her chambers 10 The
supreme court central research staff consists of only two
attorneys."! Their responsibility is to evaluate and make rec-
ommendations regarding petitions for review of court of
appeals decisions along with other tasks in cases of original
jurisdiction. The supreme court docket is managed by the
office of clerk of the appellate courts. During 1995 the
supreme court had 263 cases filed.12

Generally, in the court of appeals a case may be handled
in one of three ways: as a summary disposition case; as a
summary calendar case; or as an oral argument case. Before
being placed on the docket the cases to be decided by the
court of appeals are screened and graded by estimated level
of difficulty. In the screening process the briefs for the cases
are distributed among the judges, who read the briefs they
are assigned and determine both the complexity of the case
and if oral argument would be helpful.

Summary disposition cases are those which essentially
raise no justiciable issue. These include single-issue cases
directly controlled by a recently decided case,® or other
cases where the lack of merit is equally obvious.** In sum-
mary disposition cases the judges have the benefit of the
parties’ briefs and a short memo or proposed opinion from a
research attorney briefly explaining the required disposition.
Summary disposition cases are decided on special dockets,
and often result in very short “rule opinions™ that do little
more than cite the controlling authority.

reviewable as a matter of right, ¢
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Summary calendar cases are those, other than summary
disposition cases, which it is determined “fail to present any
new questions of law and in which oral argument is deemed
neither helpful to the court nor
essential to a fair hearing.”'® The
parties are notified when a case is

The ultimate

Tesemblance put on the summary calendar and
have the opportunity to request oral

between the arguments nevertheless.”” Although
the attorneys are not notified, sum-

Tesear(:b mary calendar cases are decided at
’ the same time as oral argument
atto’””ey S cases. In such cases the judges have
the benefit of the briefs of the par-

work and th € s and a fairly extensive prehear-
: > i ing memorandum or proposed opin-
ﬁ nal Op mion ion prepared by a research attorney.

In oral argument cases the court
has the additional resource of inter-
action with the parties’ attorneys
and development of the issues at a
hearing. Each oral argument case is
allotted a total of 30 minutes, 15
minutes to each side, unless the
appellant requests more time.'®

The court of appeals sits in panels
of three judges when it decides cases.® The panels travel
and different panels hear oral arguments in different parts of
the state.? Because of the expanding caseload the court
faces, a panel often consists of two court of appeals judges
and one “outside” district judge or retired judge. The sum-
mary disposition docket is handled entirely by court of
appeals judges in Topeka. Sometimes special “blitz” dockets,
scheduled to reduce the backlog of pending cases, employ
panels consisting of one court of appeals judge and two out-
side judges.

The court of appeals panels will typically conference and
decide cases immediately after oral arguments are finished.
Prior to arguments each case is assigned to a specific judge
on the panel to prepare. If that judge is in the majority on
the final decision, he or she will be the one to write the
opinion.

The preparatory work on the cases is done by court staff
__ the research attorneys. Most cases assigned to court of
appeals judges will be evaluated and prepared by the
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research attorney working directly for the assigned judge.
Those that aren’t prepared by the judges’ research attorneys,
including almost all cases assigned to outside judges, are
prepared by the central research staff attorneys.

The preparation done by the research attorneys consists of
reviewing the record on appeal and establishing a complete,
unbiased statement of the relevant facts; drafting a non-parti-
san statement of the issues to be decided; identifying the
standard of review by which the court will evaluate each
issue; researching the issues to find the controlling law and
relevant authorities (including verifying the authorities cited
by the parties); and making a recommendation as to the out-
come of the case. Depending on the judge and the degree
of certainty that a particular outcome will be embraced by
the court, the research attorney’s work may take the form of
either a prehearing memorandum or a proposed opinion.
Each judge on the panel receives a copy of the memo or
proposed opinion about a week before oral arguments.
Memoranda may range from a few pages to 60 pages or
more, depending on the complexity of the case. The ulti-
mate resemblance between the research attorney’s work and
the final opinion also varies with the complexity of the case
and the preferences of individual judges.

After conferencing and at least tentatively deciding each
case, the judge to whom the case is assigned writes the
opinion, which is then circulated to the other judges for
their approval or input.?! In the court of appeals opinions
are generally handed down weekly.

Unlike in the court of appeals, where the court sits in
three-judge panels to hear oral arguments over two consecu-
tive days, the supreme court sits en banc, hearing arguments
for a full week. In general calendar cases in the supreme
court, unless oral arguments are waived by the parties, or
the court grants an extension of time, each side is allowed
30 minutes.?? As in the court of appeals the cases are
assigned beforehand among the justices for presentation in
conference and opinion writing, and each justice’s research
attorney prepares prehearing memoranda for the cases
assigned to his or her justice.”> Copies of prehearing memo-
randa are generally available to any justice on the court who
chooses to make use of them.

In the supreme court the cases are conferenced and
decided in the week following oral argument, rather than
immediately after a day’s: arguments are finished. The first
two days of that following week are devoted to final prepa-




ration for conference after the justices have had the benefit
of hearing from the parties in person. As with the court of
appeals, in the supreme court the assigned justice, if he or
she is in the majority, writes the opinion. The draft opinion
is then circulated for comments, revisions, or concurring and
dissenting opinions. Except for summer filings, supreme
court opinions are generally filed on the Friday of the week
the court is hearing oral arguments.

Picking your issues

The goal of an appeal is straightforward — to either
secure a client relief from some judgment or to assure that
the judgment remains unchanged. All tactical decisions,
starting with which issues should form the basis for the
appeal, should be driven by this overarching goal. Therefore
the issues appellant’s counsel should select are those where
the appellate court has the greatest power to grant relief and
those with the greatest impact on the result. In turn, where
realistic, appellee’s counsel should argue appellant’s issues
are more properly viewed as residing within the power of
the trial court or jury and have no meaningful impact in the
end.

Don’t ask the baker for a salami

The trial court, the court of appeals, and the supreme
court, are, obviously, quite different animals. Each has its
own purpose, procedures and powers. The decision-makers
also face different institutional pressures and different conse-
quences from a poorly made decision. An advocate who
understands these differences can shape an argument to
meet the needs of the court to whom the argument is pre-
sented.

The trial court is uniquely situated to make decisions in
areas where hard and fast rules are rarely seen. Questions
that control the efficient conduct of trial or that are highly
fact dependent, are well suited to trial court — and only trial
court — resolution. Dirty pool and personality clashes are
“inside baseball,” which the trial court has considerable
power to deal with. The trial counsel who serves as appel-
late counsel often seems to forget that the time for such
questions has passed, and that if he or she didn’t prevail
below, it’s too late. Even mentioning the clashes in the trial
court that were resolved below or that were properly issues
for the trial court to deal with seems petty in an appellate
brief and implies the writer has no more important argu-
ments to make. On filing your notice of appeal you left the
deli and went to the bakery. Don’t ask the baker for a
salami.

Unlike the trial court, the appellate court has the luxury of
careful consideration of complex legal questions and the

opportunity to wait for the seeds of an answer to appear in
a dream a week after looking at the question for the first
time. Appellate judges thrive on knotty questions of law,

without much concern for what the
trial court decided. In the court of TO the court
of appeals

appeals the grist for the mill is prece-
dent and history, and thus the request
that it is most suited to respond to is a

call back to basic principles — a reso- ~ ON€ AVYZUES
lution requiring the least innovation
and greatest fidelity to past appellate how
court decisions.

The supreme court, like the court of p recedent
appeals, has the greatest power to
hIe)ﬁ) your cause when youp frame a supp oris
purely legal issue. But unlike the court on e’S
of appeals, its decisions usually carry
not just practical finality (easily most pOSition.

court of appeals decisions are never
reviewed by the supreme court), but
technical finality as well. The elevated position of the
supreme court makes it more willing to consider questions
of policy, efficiency of justice and modification of precedent.
To the court of appeals one argues how precedent supports
one’s position. To the supreme court one argues how, if it
does not now, future precedent should.

Finding a good tailor — framing issues around the
standard of review

No one goes to the local discount store and expects to
find the perfect-fitting suit off the rack. The department
store, however, might come a little closer in fit since it offers
in-house alterations. The best fit, however, will probably
come from the tailor who starts from scratch. Framing an
issue on appeal is a bit like buying a suit — you’re likely to
get a better fit the more power the entity you are dealing
with has to craft the result.

Discount-store issues are resolved by asking “did the trial
court abuse its discretion?”?* Since this simply means “Would
any reasonable person agree with the trial court?,”® it is often
difficult for an appellant to secure relief .on such an issue.
Other discount-store issues require for reversal that the con-
science of the court be shocked.?® On all such issues the
court gives great deference to the trial court’s decision and is
largely unwilling to make any alterations even if it would be
inclined to take the opposite view of the trial court if consid-
ering the matter in the first instance.? Of course, from an
appellee’s perspective, these discount-store issues are the top
of the line, since the chance of reversal is so slim.
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The tailor-shop issues are at the other end of the spec-
trum, where the appellate court gives no deference to the
trial court’s determination. Issues involving purely legal

questions, such as whether to recog-
... the nize a new cause of action,?® statutory
construction,? interpretation of written

resolution instruments® and decisions based on
written or documentary evidence?!
Ofmany mark the pinnacle of the appellate
court’s power to change the outcome
cases tUrns  of the case. With such issues the trial
court battle must be fought completely
not so muCh anew — one hopes with the benefit of
the practice battle below.
on th ef acts In between these two extremes are a
range of department-store issues in
Of tb e case which the appellate court places less
reliance on the trial court’s decision or
as the the expertise of some agency than in
standard Of an abuse of discretion case, yet does
not act as independently of that deci-
revieu). sion as in an issue involving a purely

legal determination with no deference

to other authority. In these issues the
appellate court will not decide the question completely
anew. Questions of suppression of evidence,?? sufficiency of
evidence,” whether probable cause existed,** allegedly erro-
neous jury instructions® and construction of statutes already
interpreted by an agency having power to implement them?3®
are among the many that fall in the mid-range area of the
court’s willingness to independently re-evaluate an issue
resolved below.

Thus, in both appellate courts the resolution of many
cases turns not so much on the facts of the case as the stan-
dard of review. The better the appellant is able to identify
issues that depend on purely legal conclusions, the more
independence the court is willing to exercise from the trial
court or other authority, and thus the more likely relief for
the appellant becomes. The centrality of the standard of
review is evident in the requirement that the discussion of
each issue in the brief begin with a citation to “the appropri-
ate standard of appellate review” and that the appellee
respond to that proposed scope of review.3”

Because of their potential impact on the eventual out-

come, the rules prescribing the appropriate standard of
review are of critical importance in selecting the issues to be
appealed. Similarly, the rules prescribing when an error that
has been identified under the standard of review requires
reversal must also be considered in selecting the issues
worth appealing. Identified errors that are harmless will not
warrant reversal.’® The precise articulation of the test used to
determine if an error is harmless varies depending on the
nature of the error,® but in essence the question is whether
the substantial rights of a party are prejudiced.®

Related to this rule is the rule that if the trial court erred in
reasoning, but nevertheless reached the correct result, its
decision will be affirmed.4! The rule that error created at the
invitation of the complaining litigant forms no basis for
appellate relief has a similar effect. If an identified error
clearly falls into one of these categories, raising it on appeal
is pointless.

Because of the pivotal role that the scope of review can
play in the outcome of a case, arguments over which stan-
dard should be applied may become more critical than argu-
ments over the issues on which the appeal was taken.
Glossing over the question can be fatal to your case. Where
the parties apparently failed to identify the correct standard
of review, one author has argued that the court resolved the
dispute under the wrong standard.®* Thus, the failure to
properly address the applicable standard of review may
cause an advocate to lose an otherwise winnable case.

Given its importance, the section of the brief dealing with
the standard of review should be given careful thought. Yet
that section does not stand alone and the argument on the
merits must take full advantage of the standard of review
advocated. For example, in an appeal from a trial court
order granting summary judgment, the appellate court
applies the exact same standard as the trial court and owes
the trial court decision no deference.** Thus, it does the
appellant little good to concentrate on errors in reasoning in
the trial court’s decision. Instead, the appellant might largely
ignore the trial court and concentrate on arguing why, under
the standards governing summary judgment, such judgment
was inappropriate. Although typically an appellate brief
should have a different approach from a trial court filing, in
this case it might resemble the opposition to a motion for
summary judgment very closely. In short, if review in the
appellate court is de novo, treat it that way.
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Where the standard of review is contested by the parties it
might also be important to carry insurance. The brief should
address not only why the court should adopt your suggested
standard of review and decide in your favor but also
address, at least summarily, why even the standard of review
suggested by the other side does not change the result.

Finally, as in other areas, in the supreme court the stan-
dard of review can be more flexible because of the court’s
inherent power. If the advocate successfully persuades a
majority that it ought to reach a given result, the standard of
review might not present as great a barrier as it would in the
court of appeals.®

Get real!

Creative lawyers can easily generate multiple issues in the
appeal of most cases. Sometimes attorneys seem to view
their appellate briefs as minutes from brainstorming sessions
listing every possible argument without regard to whether it
is actually likely to prevail. While there is something to be
said for such zealous advocacy, there is considerably more
to be said for establishing priorities and selecting and devel-
oping only those issues and legal theories with a realistic
probability of being accepted, and of changing the result
reached in the trial court.

Adding issues or theories outside the court’s latitude of
acceptance — that is, with no realistic probability of success
— risks harm to the more critical issues of an appellant’s
case.® First, the allocation of time and energy expended to
resolve the case may well shift to the appellant’s detriment.
The supreme court has more than 200 pending cases. The
court of appeals has in excess of 2,000. Although the courts
endeavor to resolve every issue the parties raise with careful
deliberation, one might expect that if a court must address
only three significant issues in a case it would be likely to
deal with them in greater depth and detail than if it must
also answer seven minor points with little possibility of actu-
ally changing the outcome. Having too many issues could
cause the best to get lost in the crowd.

Including loser issues may also damage the advocate’s
overall credibility and persuasive effect. Arguing such issues
implies that the appellant believes them to be important to
securing relief and that the appellant believes them to be
roughly equivalent in importance to what may be more criti-
cal arguments.

Not only should ineffective issues be weeded out in an
effort to increase an advocate’s persuasive power, but the
relief sought for the errors that are appealed should be real-

istic for the same reasons. If the theory of the case that
would maximize a client’s relief is unlikely to be adopted,
but some lesser form of relief is merited, an argument
regarding the lesser form of relief will
have more influence in the final out- me
come of the case.¥” Developing the

maximizing theory instead of one persuaSive
leading to more realistic relief is a

waste of time as it is likely to be disre- power Of an
garded out of hand. An advocate »
whose arguments are immediately advocate \)
rejected has little influence in shaping

the ultimate form of the opinion. In m"gume"t
addition, if the court must reject the s
competing unacceptable theories of Wlll be
both sides, its discussion of its own

theory is likely to be brief and may enhanced
overlook factors the parties could have

brought to the court’s attention had by Caref ull))
they pursued more realistic relief. prioritizing

In sum, it is important in selecting
issues to pay close attention to the
likelihood that each alleged error will
actually be determined to be error as
well as the importance of that error to the overall resolution
of the case. The persuasive power of an advocate’s argu-
ment will be enhanced by carefully prioritizing the issues
that could potentially be raised and presenting only those
with a real likelihood of securing a favorable outcome. In
this era of cost consciousness, such forethought also holds
promise to make an advocate’s practice more efficient.

the issue ...

Developing the issues

To whom it may concern: addressing your brief

An appellate brief is one of the most laborious, expensive,
and least read pieces of writing known to mankind.®® It is
not written to be understood by the person in line in front
of you at the grocery store. It is not intended to be made
into a major movie deal a few years down the road. It is not
even meant to impress a client or an advetsary. It is meant
to win a case — to persuade a bare majority of a few highly
experienced, professional and impartial lawyers of some
technical point of law. This unique type of document
requires a unique approach to writing.

A cleverly written, grammatically precise, interesting and

FEBRUARY/MARCH 1997 / THE JOURNAL — 31



clear brief that immediately grabs the reader’s attention and
gently guides through a compelling and emotional story, cli-
maxing in an egregious error, is a great read. Matched
against a barely decipherable piece
of technical drivel, most readers
would have no trouble deciding
the case. Appellate judges like a
great story as much as anyone.
However, at the end of the day, if
the law and facts are on your side,

The same

principle of
Jforthrightness

) hould also barely decipherable technical drivel
is usually enough. To become a
apply o tbe great writer is a worthy goal. Its
accomplishment is much appreci-
law used o ated by those with no choice but
to read your work. Attempts at
Supp ort the great writing pursued without care-
argument in ful Fhought to exactly who the
audience is, however, are often

more damaging than helpful.

At trial you, the advocate, control
the evidence that reaches the jury.
The jurors are not allowed to read the petitions or complaint
and begin their own investigation into the underlying mat-
ters. They have no budget with which to hire their own pri-
vate investigator to find out whether you've told them the
whole story. And so at trial you tell the story your way, with
your evidence, and your opponent selects other evidence
favorable to his or her own theory of the case. The jury may
never learn of neutral evidence that establishes the full con-
text of the events giving rise to the dispute. In fact there
may even be evidence damaging to your case that the jury
never sees because it is inconsistent with the theory of the
other side, or the other side has merely neglected it or
decided for some other reason not to pursue it.

As a result of the jury’s limited knowledge, you might well
craft your closing argument in a way that leaves out parts of
the case you don't like, parts that in fact might defeat your
case if indeed they are true. In doing this you may often win.

But consider what would happen if you made such an
argument to an inquisitorial body with the power and ability
to go out and verify whether you are telling the whole story
and that could actually find out if the facts you rely on are
true. When the investigator made the first major find of a
material fact detrimental to your position or discovered that
what you claim happenedhever actually did, your credibility
would be shot. Why believe your story if it's based on an
incomplete view of the evidence or things that aren’t true?

On appeal the advocate faces just such an inquisitorial
body. The whole world of facts on which your argument
could be based is contained in the record on appeal and can
be verified.# The court approaches the dispute armed not
just with the arguments of the advocates, the decision of the
trial judge and the record on appeal but with the added tool
of a professional inquisitor — the research attorney. The

the brief.

court uses a research attorney, with no allegiance to cither
side, to read through that record to find out if the advocates
have given the full and complete story. % If they haven't the
court will find out, and the advocate’s credibility, and per-
suasive effort, will be hampered.”*

Yet still some, following the basest instinct of the adver-
sarial system, write briefs based on slanted and incomplete
fact statements. Such briefs are extremely convincing, but
only until the full record has been reviewed and the weak-
nesses exposed. Then they lose their credibility.>* The sav-
ing grace in most such cases is that both sides may have
done the same thing, and the court is more interested in cor-
rectly deciding cases than punishing poor advocacy, so, you
might say, all things considered there is no harm done.

“Do no harm” may be a credo of the medical profession,
but most attorneys would prefer to go the additional step of
doing some good. Thus while the common practice of slant-
ing the facts at the expense of a complete view of the record
may not cause the advocate to lose many cases, it will do lit-
tle to secure a favorable decision.?

The same principle of forthrightness should also apply to
the law used to support the argument in the brief. Of course
failure to draw attention to controlling law adverse to your
position may be an ethical violation,> but even when it does
not rise to that level, the failure to be candid about the limita-
tions of the precedent you cite can be damaging to your per-
suasive ability.? Initially an appellate court might well pre-
sume the advocates who have brought the case through a trial
are experts on the area of the law within which they frame
their dispute. Thus, the fact that an appeal is taken carries with
it the presumption that the question raised is a meritorious one
that requires careful scrutiny and measured deliberation.
Nothing crushes this presumption faster than the appearance
of overreaching by an advocate relying on specious legal
authority without dealing directly with its limitation.

In an adversarial system one expects each side to put forth
its very best, most persuasive case. If that case appears to
rely on sleight of hand or the hope of pulling the wool over
the court’s eyes, the advocate is making a tacit admission
that there is no meritorious argument to be made on the
client’s behalf. Tt is better to admit no authority supports
your position;. but argue it nevertheless should be adopted
than to argue that it is supported by authority that does not,
in fact, say what you report it does.

So too with a discussion of an adversary’s position. The
court will endeavor to understand it whether you correctly
represent it. An advocate who responds only to what he or
she wishes the other side argued, instead of what the court is
likely to conclude the opponent is trying to say, has made an
empty argument of no use to the court in resolving the case.

In sum, the appellate court will become aware of the weak-
nesses of your case, whether you deal with them directly. If
the advocate ignores his or her own weaknesses he or she
loses the opportunity to provide a rationale for the court to
decide the case favorably despite those weaknesses. Moreover,
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the failure to see the appellate court as an independent actor
in the appeal causes the appellant to miss the opportunity to
warn the court of potential mistakes it might make in its own

research and set the direction that

... there research will take.

are some Choosing a maxim — Is the third time
f hmgs an a charm or does success beget success?
By the time you reach the court of
advocate appeals your theory of the case has
d already been considered by one court
can ao to and either accepted or rejected. By the
time a case has reached the supreme
escap e th e court on a petition for review three more
judges will have weighed in. Thus, it
momentum may be that an appellant will come to
icq] the supreme court with an argument that
Of the tmal has already lost twice, before a total of
court’s four judges. Will the third time be a
charm? Appellees would prefer to

decision. believe that success begets success.

Using the exact same argument before

the trial court and the appellate court

creates at least three potential barriers to effective advocacy.

First, it means appellants are likely to face more judges who

tell them they are wrong. Second, it ignores the differences

between the courts and the fact that by their nature different

courts will respond to different arguments. Third, it allows
trial counsel’s blindspots to be perpetuated on appeal 5’

Although trial courts do at times make clear and obvious
errors, most often, with the benefit of hindsight, their deci-
sions can be seen as the logical culmination of the facts and
arguments presented to them. It is not unusual to find those
same arguments presented to another group of judges cul-
minate in the same outcome.

While the fact that most cases are affirmed is not likely to
change, there are some things an advocate can do to escape
the momentum of the trial court’s decision. Most impor-
tantly, appellate counsel needs to understand why the prior
court did what it did and gain a fresh perspective on the
issues involved before moving to the next court. This is true
even though the standard of review for the issue requires no
deference to the trial court. Although new issues not pre-
sented to a lower court generally cannot be argued for the
first time on appeal,® new legal authority can be consid-
ered, in some cases new legal theories can be argued,® and

57 See genemlly Dennis J. c Owens, New Counsel on Appeal? in
: 'Appellate Practice Manual, 61 (ABA 1992), Owens suggests that trial counsel
- can be too blinded by personal failure 1o effectively prepare and present the

- appeal Owens adyocates the position that it is usually the better practice 1o

~ secure a new atromey on appeal. Among other argumients, Owens writes:

_ Why change hwyers? The chief reason is _simple: An appellate; ;
 attorney can do a better job because he or she is a specialist.
- Such a lawyer knows the appellate coutt’s rules, customs and

. Judg&s More importantly, appellate lawyer% know how to v‘nte -

 abiiet and make an oral argument, and do both efﬁc;endy and
,",qmckly There is more to this than just 1epet1txon and
- familiarity. The way you argue and wiite appeals ns different
from the same tasks 4t the trial level.” Id at 62,
58, Eg, Veatch v. Beck, 252 Kan, 1081, Syl 850 P.2d 923 (1993).'
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certainly the organization and presentation of the argument
can be clarified and improved. Despite these opportunities
for improvement, trial counsel often label slightly modified
trial court filings as appellate briefs. Thus appellants some-
times recycle the losing argument without really responding
to the reasons why it lost.

This practice is obviously disadvantageous for appellants,

‘but appellees can suffer too from using the same text even

though it carried the day before. Recycling trial filings into
an appellee’s brief often results in a brief that fails to
respond to refinements the appellant has made in its argu-
ments. Moreover, it ignores the fact, discussed above, that
appellate decision-makers are different, the factors involved
in the decisions are different, and the arguments likely to be
persuasive may be different as well. Finally, there is no bar
to the appellee arguing the trial court was correct for some
other reason than that it used.®

Of course, in some cases, an argument rejected by the trial
court may have been better suited to appellate court deter-
mination in the first place and may require little change to
be an effective appellate brief.

Using trial court filings as the basis for appellate briefs has
another drawback. Before considering trial briefs the trial
court may have been steeped in the facts and theories and
closely familiar with, if not instrumental in, the development
of the case. As a result, trial briefs often lack the context an
appellate court requires to fully understand each side’s per-
spective on the arguments. Furthermore, the intimacy the
parties have developed with the case may cause blind spots
that only a new, fresh look at the case will reveal. For exam-
ple, in one recent case the parties litigated up to the supreme
court a dispute regarding the construction of a particular
statute. Never did the parties realize they had been applying
the wrong version of the statute, one not in effect when the
dispute arose. In another case, the failure of the parties to get
a fresh view of the case to check for blind spots resulted in
the dismissal of the appeal for lack of jurisdiction after oral
arguments. Had the appellee’s counsel carefully reviewed the
case, the client could have been saved some expense.

Doing tricks over the net
Invoking jurisdiction
No matter how good the argument, no matter how much

justice cries out for reversal on appeal, if appellant’s counsel
fails to invoke the jurisdiction of the appellate court no relief

59 [ohmon v Ixmzsas Neumlogwal Insmuz‘e‘ 240 Kdﬂ 125 126 727

f,P 2d 912.(1986). New theory can be raised in: -

D Cases where the newly asserted theory mvolveb only a ',
‘questmn of Taw atising on proved or adrmtted facm and
- which is ﬁnally determinative of the case; ' :
~ “2) cases where comldemuon of a queqnon 1axsed for the '
- first time on appeal Is necessary to serve the ends of yusﬂce or
to prevent the denial of fundamental rights; o
“(3) cases where a judgment of a trial court niay be upheld"’ .
on appeal even though the cour‘c may have rehed on the
wrong ground or assloned a wrong reason for its decmon
240 Kan. at 126, o
60 Soe Prairie State Bark v. Hoefqen 245 Kan. 236, byl 9 5 777 P Zd -
bll (1989) (mal court afnrmed 1f ruhng is correct for any reason) '



will be forthcoming. “The right to appeal is statutory and is
not a right vested in the United States or Kansas
Constitutions. An appellate court has jurisdiction to entertain
an appeal only if the appeal is taken within the time limita-
tions and in the manner provided by the applicable
statutes.”0!

Jurisdiction is, of course, fundamental to court action.
Nevertheless, it is a consideration many appellate counsel
ignore. The pitfalls of jurisdiction are few, but nevertheless
come up with some regularity.

Not every action of a trial court or an administrative
agency is appealable.®? The full permissible scope of appel-
late jurisdiction is set out by statute. Thus the first step to
securing jurisdiction is to identify the statutes that regulate
jurisdiction in a given case.®® It is critical to remember in the
process that, where a statute provides for an appeal, the
appeal is governed by that statute rather than general
statutes providing a right of appeal.® After identifying the
statutes, the second step is to comply with them.® Pretty
simple.®®

Once the appellant has identified some appealable order,®
two common jurisdictional failings are untimely appeals® and
the failure to include the aspect of the judgment appealed
from in the notice of appeal. The time limits for filing a notice
of appeal are jurisdictional and late filings are generally inef-
fective to raise questions before the appellate courts.®? Absent
a timely notice of appeal the court has a duty to dismiss the
case on its own motion.”” The rules for computing time are
set out by statute and their application is clarified by decided
cases.”t Likewise, the notice of appeal, listing the part of the
judgment appealed from, is jurisdictional and the failure to
bring the issues within the notice of appeal prevents appellate
court resolution.”” Broad language in the notice of appeal
encompassing all aspects of the case assures that issues dis-
covered while drafting the brief are within scope of the notice
of appeal, and thus, the court’s jurisdiction.

 Son Constr. Co. v. Berr)
 vacating default judgment r

63 Eg, KSA 602
,.5‘ ‘

65 As liberally cons
_ Staje of Kansas Labor D
06 In theory.

67, Assuming the
 another complete
Management Associal

Advocates must also be aware that changed circumstances
since the trial court ruling may have rendered appellate issues
moot, and thus outside the court’s jurisdiction.” Additionally,
for there to be proper jurisdiction in the
appellate court, there must be proper The parties
jurisdiction at the previous levels of the

proceedings.” Thus, not only are the cannot
statutes governing appellate jurisdiction

important, but jurisdiction throughout consent to
the process should be verified. This , , .
problem may be particularly pro- ]uWSdlCtlon
nounced in administrative law. Another o e
common problem in administrative law When iis
appeals is the failure to exhaust admin- .
istrative remedies. The cure is close Otbemzse

familiarity with the statutes governing
the administrative remedies and a good
understanding of the exceptions to the
exhaustion requirement.”

The fact the parties agree an appeal should be heard does
not resolve a problem with jurisdiction. The parties cannot
consent to jurisdiction when it is otherwise lacking.”®

A recent case illustrates the danger of pushing the limits
when invoking jurisdiction. In Jones v. Continental Can
Corporation,”” a workers compensation case, the commissioner
of insurance filed a notice of appeal just beyond the 30 days
permitted by statute, and relied on the three-day mailing rule of
K.S.A. 60-206(e) to argue the appeal was timely. The supreme
court held that although K.S.A. 60-203(e) applied to workers’
compensation appeals from 1979 until 1986, and K.S.A. 77-
613(d) allowed an identical three-day mailing extension from
1986 until 1993, both before 1979 and after 1993 there was no
three-day mailing rule that applied to workers’ compensation
cases. Therefore, the appeal was dismissed. The supreme court
noted that its own rules,” which were argued to permit a three-
day extension, could not expand the court’s jurisdiction.

lacking.
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In short, jurisdiction is a complex area in which counsel
should not take avoidable risks. The stakes are high and
there is no safety net below. A careful reading of the statutes
and relevant cases in the area in which
the appeal arises and attention to dead-
lines will solve many of the common
errors in properly invoking jurisdiction.

Some credit
the
appellate

Getting the issues before the court
Some authorities credit the appellate

Counsel’s counsel’s written and oral arguments
. with winning and losing cases — as if
writlen and appellate courts were media critics
or al attempting to identify the most talented
lawyer. At least in Kansas, such a view
is fundamentally myopic. Good drafts-
arguments, manship and effective presentation are
ith important,”® but are unlikely in all but
wil
the rarest cases to overcome the estab-
winning lis.hed gndeﬂying legal princip'lgs thgt
will ultimately govern the decision in
and lo Sing light of the facts developed in the case.
Thus, the most critical aspect of prepar-
cases — as ing an appellate case is not writing an
. award-winning brief or presenting an
@f appe llate cnchanting oral argument.
As a rule, our appellate courts have
courts little active interest in rendering poor
. decisions and will not do so simply
were media

because one or both of the parties did
a poor job presenting its case. It is
often difficult, if not impossible, to tell
how good the briefs and oral argument
were from reading the opinion. If the parties failed to inves-
tigate how other jurisdictions have handled a novel question
of law they raise, the court will do so through the judge’s
own investigation and the research attorney’s prehearing
memoranda. Similarly, if the parties dispute the construction
of some statutory enactment, but fail to delve into its legisla-
tive history, the court will not use the parties” omission to
justify its own. Instead the court, whose concern with the
outcome of the case is broader than that of the parties to a
given dispute,® will fill in the gaps in the parties briefs. And
so, even poor briefs can give rise to great opinions. (Some
would argue the corollary is also true at times, that great

critics ...

79, From the perspective of one who reads n r
sdy these aty ibutes

. many arguments, [ can also

enoyble. ...
. 80. Jobnson v. Kansas Neurological Institute, 240 Kan.
P2d 912 (1986). (Appellate courts serve two functior

' ' and using the current case

Sears, Roebuck, & Co., 249 Kan, 732, ;
ellant argued juty instruction was erron

struction or what the error
Ransdell, 251 Kan. 1

spemty , ,
. 32 ‘Seé,fe;g., Pope.

 State v. Pratt, 255 Kan. 767, Syl 9 4, 876 Pp2d ~
- 1993 Supp. 21-4627 (on appeal from imposition
~court authorized to notice unassigned erro
 Nenrological Dnstitute, 240 Kan. 123, 127, 727 P.2d 912
 issue is raised sua sponte by the court, partics should

torespond). ‘ ' -

83 kg, Seal v, Seal, 212 Kan. 55, 510 P.2d 167 (1973)
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briefs have been known to give rise to poor opinions).
Those who have regularly practiced before the court may
sometimes wonder how the court ever came to write a deci-
sion on the basis it chose that may never have been thought
of by the parties, much less argued.

This is not to say that a mere reference in the brief to the
issue being raised is enough to ensure it will be considered and
resolved by the court. The court may, especially if the merit of
the argument is not immediately apparent, ignore an issue
raised without supporting authority or argument.®' Nor is this to
say that poor legal research or simplistic reasoning should be all
that an advocate tries for because the court will do its own
research anyway. The court’s own research may not (and likely
will not) be comprehensive and may miss authority supporting
your position while discovering new authority for your oppo-
nent. Poor research may also hurt your credibility and give you
a reputation for laziness. However, it is nice to know that one
works with a safety net when making appellate arguments and
compiling relevant authority. Thus these aspects of appellate
practice, often thought to be the most crucial, are not where an
otherwise winnable case is likely to be lost. It is the areas where
the attorney works without a net that are the most dangerous.

While the court will research and develop arguments the
parties raise, it will not, except in extraordinary circum-
stances, raise issues the parties have not®? Even when the
court’s review of the record on appeal reveals a ground for
reversal, the court will not generally consider it if the parties
did not at least name the issue in the briefs® and make
some argument.® Likewise, except where the trial court has
reached some unsound legal conclusion, the appellate court
will not generally consider an issue that was not raised
before the trial court.®> Thus if an objection was not made,
or an argument was not included in the briefs, the appellate
courts will not save the attorney from his or her oversight.

There’s no net under the record

In a similar vein, the appellate court’s decisions are based
solely on the record on appeal.®® It is the appellant who has
the burden to provide a record adequate to establish the
claimed error.” Where there are important aspects of the
case of which no record was made, or where a record was
made but not included in the record on appeal, the attorney
has again fallen with no net below.® Assertions in a brief
are not enough.#’ In addition, some attorneys forget that an
appendix to a brief does not substitute for a record on



appeal.”’ Although the supreme court rules in limited cir-
cumstances permit additions to the record on appeal of facts
that never became part of the record below,”! a recent deci-
sion has brought into focus how narrow this exception is,
holding this rule does not permit the record to be
impeached.??

If the appellant wishes to contest omissions in the trial
court’s findings of fact, he or she must make a record con-
testing the adequacy of the findings, or face a rebuttable
presumption the trial court found all necessary facts.?? In
addition, typically a party may not raise an issue on appeal
that was not presented to the trial court.”® Thus, the appel-
late courts will not review questions the record does not
affirmatively show were raised.”> Similarly, an issue is aban-
doned before the supreme court, even if considered by the
court of appeals, if not included in the petition for review.%

In addition, the record must not only be available to the
appellate court, it must be easily accessible and, thus, failure
to key factual allegations to the record has led to the pre-
sumption that alleged facts are unsupported in some cases.?”

Finally, the record is important because it may be the only
part of the final decision outside the appellate court’s con-
trol. A court can invent new law where the present law is
unclear or contrary to the result the majority wants to reach.
The court cannot invent new facts.®® The advocate’s greatest
power is the ability to develop the facts of the case. The
facts the advocates develop limit and define the parameters
within which the appellate courts can work.

Technical precision — getting those blasted ducks in a
row

The number of procedural obstacles to having an issue
addressed by the court can seem daunting. The supreme
court rules prescribe the typesetting, margins, format, and
organization and structure of the briefs.?” Footnotes must
comply with footnotes rules,'® cover colors must comply
with cover color rules,*® and the docketing statement must
comply with docketing statement rules.!® Yet a perusal of
the annotations to these rules reveals no cases denying a
party relief because the table of contents was incomplete or
the reply brief had a yellow cover instead of grey, even

though such errors from time to time occur.'%

Likewise, the failure to abide by certain time requirements
after an appeal is timely perfected is not jurisdictional, and
thus automatically fatal, but does
unnecessarily delay the appellate I'he
process. %

In short, the undeniable prerequisites adeCdte’s
to effective appellate advocacy that
must necessarily take precedence over greatest
all other technical and strategic consid- R
erations are invoking jurisdiction, mak- power (A

ing a record and bringing the critical
issues to the court’s attention. It is in
those areas the advocate works without
a net.

From the appellee’s perspective,
attacking procedural defects in the
appellant’s brief is likely to be wasted
effort in ultimately securing a favorable
outcome. Attacking jurisdictional defects
is much more fruitful.

the ability
to develop
the facts of
the case.

Oral argument

Briefs are permanent. When a judge wants to look at
them, they are on the shelf, waiting. They are read carefully
and critiqued before the advocate utters a syllable aloud.
While the opinion is being drafted they provide a ready ref-
erence and a blueprint.

Oral arguments, if they are granted at all, come and go.
They fade from memory and run together. In time they are
no more than a few notes jotted down in haste.
Nevertheless, since some would view no discussion of
appellate advocacy as credible without mentioning oral
arguments, they are mentioned here in passing.

The conversation begins

You got your invilation to the party. You tried to show up
at the fashionable time. Youve poured yourself a drink and
hold it in your hand so you don’t look as out-of-place as
you feel. You scan the room for a few friends, but none are

¢ z‘el 20 Kdn App Zd 695 702 03, 891 P Zd 1137 (1995)
reme Court Rule 3.04 (1995 Kan '
me Court Rule 3.05 (1995 Kan. it ~
appml on agreed statement rather than a record )

3} Kenyon v Kansas Power cmd nght ;17 Kan Ap
L 1193 (1992): but see Jack v. City of Ola
fe! ‘1069 (1989) (vmlauon merely noted); J

sz v Hamilton, 221 Kan. 511 550 P. 2d 796 ¢ 77) {appel
e:but do not fmd facts) Stecle L Czty of W btm, 179 K
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to be found. You feel alone, the only one standing by your-
sclf. You decide to join some small clique of strangers and
intrude on their conversation. But what do you say? After a
few necessary formalities, what do you talk about?105

In the court of appeals the presiding judge is usually
direct about where you should begin your oral arguments.
You are admonished, “We've read your briefs and reviewed
the record and are familiar with the facts of this case.” What
was said of selecting the issues to appeal may be said of
oral argument as well. Keep your goal in mind. Use scarce
resources in the areas most likely to make a difference to
the outcome of the case. If the outcome of the case hinges
on a few critical facts, devastating to the arguments of the
other side, by all means recite, repeat and reiterate those
facts. Nevertheless, the presiding judge means what the pre-
siding judge says. To translate, “Don’t waste any of your 15
minutes telling us the background for the issues. We know
it. Concentrate on things that will make a difference.”

The supreme court makes no admonition comparable to
the court of appeals. The astute observer should conclude
that it therefore expects its more leisurely 30-minute argu-
ments to begin with an orientation to the facts of the case.
As with the brief, a chilling, dramatic story with colorful vil-
lains and tragic victims might be entertaining, but really fails
to do much to influence the result. A well-organized short
statement of the background of the case, highlighting the
major events and touching on those facts unpleasant to your
client’s position is all that is required. Too much detail gets
lost in the string of words reciting it and draws time and
attention away from the real issues. Too partisan a statement
is met with great skepticism. Except where it is the injustice
of the facts on which your case must turn, your goal should
be to prepare the court for the things that will make a differ-
ence. But what makes a difference?

“Thank you for allowing me to read my brief.”

Oral argument is a wonderful opportunity that many oth-
crwise skilled lawyers seem to squander. Some see it as a
chance to read the essential elements of the briefs — the
carefully crafted sentences of which they are so proud —
into the record.'® Sometimes they seem to hope that if they
do this fast enough, they won't be interrupted by the pester-
ing questions that judges like (o ask when you take a breath.

From an appellate court’s perspective, oral argument has
one central goal — to make sure its decision is the best one.
Judges want to make sure they understand the factual and
legal context within which their decisions will operate. They
want to make sure they understand the implications a deci-
sion will have in other cases and in the everyday practice of
law. To ensure they do understand, they use oral argument
to measure their grasp of the case against that of the parties.
As a result, the appellate courts are not passive participants
in oral argument but are pursuing their own agendas and

105, This discussion focuses on the subject matter of oral argument,

. The skills required for an effective oral presentation are beyond the scope -
of this article. It is sufficient to note here that it does not matter what you
say if it is not loud enough or dlear encugh to be heard and understood.

That said, as with grea writing skills, great speaking skills are nice but
~ don’t change the underlying facts of the case and goveming precedent.

using the attorneys as vehicles to do so. The attorneys who
can best serve the court, and in turn best use the opportu-
nity to serve the client, are not those who have prepared
speeches, but those who have prepared to

participate in a discussion. TO()
Judges, like the rest of us, do not like to
be wrong. Together with their staffs they mqu

typically take measures to reduce the pOssi-
bility that they will be. In taking these mea-
sures, judges, especially those who read not
just the briefs of the parties beforehand, but
also the prehearing memorandum, may

detail
gets lost

know facts about the case neither party has in th e
i i BT string of
o s S o
e i e S ey e eciling
lution of the case suggested by the research it .

attorney, may have reached tentative con-
clusions of their own and may already have
a strong feeling for how the ultimate opinion might read.

Thus, oral arguments can test the advocate’s ability to
think on his or her feet. The court may ask the attorneys to
comment on some precedent, history or jurisprudential con-
sideration sprung on them for the first time at oral argument.
Sometimes the court’s questions are directed toward helping
your argument along and sometimes they are asked only to
give you the chance to persuade the court that these new
considerations aren’t fatal to your case.'” Answering ques-
tions thoughtfully and carefully (and as asked) can be the
most critical aspect of oral argument. It can be a consider-
able embarrassment to sit down and realize you just argued
against a theory that supports your client’s position. It is
imperative that the advocate know not only the facts partic-
ular to his or her own case, but also know the full legal con-
text in which the dispute is to be resolved. The advocate
should be prepared to discuss not only what the law should
be, but also what the law has been and how it developed.
The advocate should be versed not only in that statute upon
which a present dispute hangs, but also the full statutory
scheme in which that statute is found and other statutes in
pari materia. 108

Oral argument has several purposes for the advocate. It
presents the chance to make sure the court understands what
he or she attempted to write in the brief. Further, the advo-
cate has the opportunity to address weaknesses in the other
side’s case. Oral argument serves as an opportunity to estab-
lish priorities — to highlight the critical points on which your
client’s case turns and to point out areas in which, while you
believe you are right, an adverse ruling will not necessarily
deprive you of the ultimate result you seek.

Oral argument is largely the chance to fix your case. If a

r';IkO(),'V"Thé,;KaﬁS&S,’Sktlpl;éfﬁé'fct)ﬂrtkaﬁd~ Court of Appeals are courts of

record, KSA. 20-101; KS.A. 20-3001, although their proceedings are not

tanscrbed, = 0 . - -
107, See Moskovitz, note 46 above at§43

108. See Moskovitz, note 46 above, at § 4.2; James L. Robettson,

Reality on Appeal, in Appellate Practice Manual 119-126 (ABA 1992).
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judge who has already read your brief and a memo explain-
ing it asks a question that shows he or she just doesn’t get
your argument it's a clue — he or she just doesn't get your

argument. Rather than giving a short

One justice, reply before plunging back into your
notes, seize the opportunity to try to
well-l)ersed start over again and identify where

you lost the court (and if you're not
careful, your case).

Oral argument is also a chance to
make the court want to decide in
your favor. By and large in the court
of appeals it doesn’t much matter
how egregious the facts are, even if
you make the judges want to help
you, they often lack the power. The
court of appeals judges are account-
able pretty directly to the supreme
court. The specter of being overruled
for failing to follow precedent or
interpreting it too broadly is only one floor away (for some
judges it’s just down the hall). The court of appeals judges
end up deciding most cases the way they have to.!%

However, the situation in the supreme court is dramati-
cally different. Except in rare cases where the U.S. Supreme
Court agrees to review some question of federal law passed
on by our court, it need not fear reversal. Instead, its watch-
dog — the media and the public at large — is sometimes
less disciplined and less informed than a reviewing court.
The editorials and articles about supreme court cases are not
avoided but the justices are widely read, connected to the
outside world, and deeply interested in the effects of their
decisions and responses to their dissents.

The judiciary is ultimately responsible to the people.
Problematic decisions of the trial court incur the wrath of
the public only until the court of appeals renders a ruling.
The court of appeals then takes the heat only until the
supreme court weighs it. After that, the buck stops.

Add to this the supreme court's power and responsibility
for modifying the common law, and its efforts to secure the
efficient administration of justice, sometimes by reversing its
own inefficient doctrines (and limited only by constitutional
barriers including the separation of powers), and the result
is a forum where precedent is nice, but it’s also nice to con-
vince the court that it should want to do what you advocate.

Thus, technical argument that the court is bound to reach
an ugly result is likely to be persuasive to the court of
appeals. More practical arguments that the result, if within
constitutional bounds, isn’t all that ugly are most likely to
resonate with the supreme court. Oral argument is the
chance to emphasize the one that fits.

and skillful,
may over the
course of
discussion
bring three
more along. -

Finally, oral argument is the time when the advocate must
pass on the torch of advocacy and convince at least one
judge to carry the client’s cause into the court’s conference.
This is easier to do in the supreme court where it is fairly
certain who will hear and decide your case from before the
briefs are written, although the parties will have enough
advance notice of the panel members in the court of appeals
to tailor their oral arguments.

A man was hunting prairie chickens with a friend one day
when a flock flew up from the tall grass. The man lifted the
barrel of his gun and, without aiming, fired a round. It
missed. His friend asked, “Why didn’t you aim at one of the
birds first?” The man replied, “One prairie chicken is not
enough for a meal.”

As much as an advocate would like, at oral argument, to
persuade all the supreme court justices of the merit of his or
her position, it is unnecessary. A majority persuaded by the
time the opinion is published is enough to carry the day.
One justice, well-versed and skillful, may over the course of
discussion bring three more along. But if no justice accepts
your cause, no persuading will be done.

This win-one-justice strategy is especially useful if that one
justice has written the seminal case that could support your
position.!” Having once before confronted the questions in
detail, and having struggled to produce an opinion which
would stand as precedent, that justice might be expected to
be the resident expert in the area. Win that justice to your
position and you've secured a powerful ally. Lose that jus-
tice and you've secured a powerful foe. Know before oral
argument who on the court has the expertise in the area.
Use oral argument in part to win that justice.

“Timing is everything”

Effective advocacy is timely advocacy. Few clients will be
well served by justice delayed. In criminal cases it has hap-
pened that by the time an opinion is rendered on the pro-
priety of a sentence, the sentence is nearly fully served. An
attorney can do little about the backlog of cases that may
delay his or her own client’s case. Nevertheless, an advocate
can do several things to -avoid causing further delays push-
ing final resolution of the matter into the future.

First, the backlog of cases in the Kansas Court of Appeals
is longer than that of the Kansas Supreme Court. As of Jan. 1,
1996, the court of appeals had 2,108 cases pending, up
nearly 30 percent from one year earlier.""! The supreme court
had 258 cases pending, up only 2 percent from the previous
year. In fiscal year 1994-1995 the supreme court reduced its
backlog, while the court of appeals backlog grew by almost
500 cases. Attempting to get your case transferred immedi-
ately to the supreme court might therefore produce a quicker
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resolution, and a more final one to boot.!!2

Second, like some airlines, the court of appeals offers
“stand-by seating.” As the court travels it attempts to hear
cases originating in the part of the state where the panel is
sitting. If there are insufficient cases to fill a docket, the
court may schedule cases from outside the area to fill the
oral argument schedule. Thus, letting the court of appeals
know you are willing to have your case heard on the first
available docket anywhere in the state may advance the oral
argument date of your case. It might give you a chance to
take a relaxing scenic drive as well.

Third, the appellate courts have procedures designed to
permit the postponement of a case for the convenience of
the parties, such as moving for an extension of time to file
briefs.''> By using these devices sparingly and only in the
unusual case, your client is likely to get a more timely reso-
lution of the case. In addition, speed begets speed. Since

a8 ;Supreme Court Rule 8. 02 (1995 Kan
qtrategy is perhap% more. theorencal than prac

presently does Theretore ﬁuch requests should be made‘
only when there is a real pOSblblhtY of 1mmed1ate~

one party’s deadlines are sometimes measured from the
other party’s action,"* the whole process is expedited by
one party acting as quickly as possible.

The cocktail party comes to an end

Appellate practice is like a cocktail party. Anyone can go,
but it takes an invitation and a good deal of experience
milling around to make the most of it. If you don’t know
who you’re talking to and address your conversation accord-
ingly, you're likely to put your foot in your mouth.

In appellate practice, as in all practice of law, preparation
— intelligent, informed preparation — is the key to success-
ful advocacy. The hope of this article is that an understand-
ing of how the court operates and the common mistakes
appellate counsel make from an insider’s perspective may
help an advocate’s preparation be better informed.

(Article in the February/March

appeared
Kansas Bar Association")
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