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1. Introduction

If there had been any doubt, the recent Kansas
Court of Appeals opinion in R.H. Gump Revo-
cable Trust v. City of Wichita' removes it: spiritual
and aesthetic considerations are enough to jus-
tify zoning restrictions.” In R. H. Gump Revocable
Trust, a zoning applicant sought a conditional
use to erect a flagpole along U.S. Highway 54,
Wichita’s major east-west thoroughfare. The flag-
pole would have been located in a commercial
area near a Veterans Administration hospital,
car dealerships, a shopping mall, and one of the
busiest intersections in the city. At up to 165 feet
tall, the Stars and Stripes flown would have to be
large. Old Glory, however, was not welcomed to
this neighborhood. The city council denied the
zoning request that would have permitted such
a public display of civic pride, finding it would
be inconsistent with beautification efforts along
the freeway and would have a negative visual im-
pact. The district court and the Court of Appeals
agreed and found that the decision was a proper
use of zoning power to protect the “public wel-
fare.” It found that the public welfare included
the “spiritual” and “aesthetic” concerns that had
caused the city to reject the flagpole.

There is, as the gut of any lawyer discloses at
this point, more to the story. The pole was near
not only U.S. Highway 54, commercial develop-
ment, and a busy intersection but it was also near
the city of Eastborough, a city fully enclosed by
the city of Wichita, known for its stately homes
and tree-lined drives. The pole was not the idea
of a patriotic landowner motivated to honor the
nation that made such property ownership pos-
sible. Instead, its purpose was to house a cellular
telephone antenna, and it was the third attempt
to place such an antenna on the site. The flagpole
was presented as a way to disguise the tall struc-
ture jutting up above the trees. It was a literal
case of “wrapping yourself in the flag.”

If, as the Court of Appeals confirms, local gov-
ernment authorities can make zoning decisions
on such an inherently subjective basis as the visu-
al impact of the American flag flying over a U.S.
highway, that raises a question. What limitations
are there on local land use regulation? This article
addresses that question by examining how the
Constitution of the United States, federal stat-
utes, state statutes, and zoning review procedures
impact and restrict the power of local zoning au-
thorities to regulate land use.

THE JOURNAL OF THE KANSAS BAR ASSOCIATION



II. What power can local authori-
ties exercise through zoning?

While some specific types of land
uses are regulated by other laws, zoning
regulation is the most comprehensive
land use control device. In Kansas, state
statutes empower cities and counties to
adopt zoning regulations.? Those regula-
tions can both control the uses allowed
for a particular property and impose
substantive limitations, or development
controls, on the uses that are allowed,
including controls of the height and size
of buildings, the size of yards and open
spaces, and the appearance of buildings.*
Zoning accomplishes its use restrictions
and development controls by establish-
ing base zoning districts and permitting
case-by-case deviations through condi-
tional or special uses, community unit
and planned unit development plans,
and variances.

III. How far can zoning
regulations go?

While land use can be regulated, the
power of governmental regulation is not
boundless. All governmental land-use
regulation is subject to constitutional
limitations. State and local land use con-
trols are further restricted by certain spe-
cific federal statutes, and local land use
controls are restricted by state statutes.

A. What limits does the Constitution
impose?

Zoning regulations are constitution-
ally permissible as a legitimate exercise
of police power by the states.” Neverthe-
less, they are restricted as are other exer-
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cises of police power by constitutional
takings limitations and by due process,
equal protection, and freedom of ex-
pression guarantees.

1. Constitutional limitations on
taking property without com-
pensation, nonconforming
uses, and vested rights

Most regulations restricting the use of
land or impairing its value do not require
compensation under the Fifth and 14th
amendments. Therefore, even though
prohibiting a particular type of devel-
opment, like a landfill, may reduce the
value of land, it is not usually a taking
if other economically viable uses remain
available.® However, zoning restrictions
constitute a “taking” for which compen-
sation is required when the regulations
deny “all economically beneficial or pro-
ductive use of the land.””

In extraordinary circumstances, even
when not all economically viable prop-
erty uses are prohibited, a land owner
might successfully argue that the im-
pact of a zoning restriction on his or her
investment-backed expectations, when
compared to the government’s interests
being pursued by the regulation, is a tak-
ing.® However, the U.S. Supreme Court
has refused to adopt a standard that
would require the impact of a zoning re-
striction to be even roughly proportional
to the benefit regulation provides.” The
Court has also refused to embrace a test
that would require regulatory action to
“substantially advance” a legitimate gov-
ernmental goal to avoid being a taking
for which compensation is required.!

Despite these rather slight limitations
on zoning regulations under the Takings
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Clause, state cases find a constitutional

protection against land use regulation
with more routine operation when new
zoning regulations would require imme-
diate cessation of an existing land use."
'The Kansas Court of Appeals has said:

“In order to avoid violation of con-
stitutional provisions preventing the
taking of private property without
compensation, zoning ordinances
must permit continuation of non-
conforming uses in existence at the
time of their enactment.”*?

Whether this protection truly has a con-
stitutional basis or not is relatively unim-
portant, because Kansas statutes protect
the right to continue a nonconforming
use;'? these statutes provide that zoning
regulations do not apply to the “exist-
ing” lawful uses of land.™

As a matter of public policy, courts
strictly construe the right to a noncon-
forming use.” In Kansas, the strong
public interest in eliminating noncon-
forming uses allows zoning authorities
to require such uses to be gradually
phased out rather than requiring non-
conforming uses to be permanently
grandfathered.'¢

(continued on next page)
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'Where the right to a nonconforming use

exists and there is no mandatory phase-
out of the use, the use may continue un-
til it is abandoned, after which it cannot
be reclaimed.'” While the use cannot
undergo a fundamental change in qual-
ity and remain a nonconforming use, an
increase in the volume and intensity of
the use, as for example by processing a
greater volume of scrap at a wrecking
yard, is not per se impermissible, or is
the landowner necessarily prohibited
from employing more modern instru-
mentalities to replace older methods of
operation with modern means in con-
ducting the nonconforming land use."®
For mining and quarrying, under the
“diminishing asset doctrine” the Kansas
Supreme Court has permitted the ex-
pansion of mining and quarrying activi-
ties of a nonconforming mine or quarry
over the entire land that is an integral
part of the operation."”

However, the protections offered to
nonconforming uses can easily be lost.
Zoning authorities can, under penalty
of forfeiture, require that nonconform-
ing uses be registered by the landowner.
A forfeiture is not a taking by the gov-
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ernment because it deprives a landowner
of nothing unless the landowner fails to
register the use.?

Kansas statutes provide for a broad-
er “vesting” of development rights, in
limited circumstances, that gives the
landowner the right to implement a
plan for the land that existed before a
zoning change that would prohibit it
even though the planned use is not
implemented far enough at the time the
zoning restriction is imposed to be a non-
conforming use. By statute, the record-
ing of a plat allows a five-year window
in which to commence construction of
a single-family residential development,
despite intervening changes in zoning
regulations.?! For other land uses the
same statute allows a vesting of develop-
ment rights when all permits required for
the use have been issued, construction
has started, and a substantial amount of
work has been completed under a val-
idly issued permit.”?

2. Procedural due process

It is well established in Kansas state
courts that procedural due process pro-
tections attach to rezoning and condi-
tional use decisions.?? Thus, those people
and entities involved, both landowners
and opponents to a zoning change, have
procedural rights, including the right
to notice, a fair and open hearing, and
an impartial decision-maker.?* A zon-
ing decision that does not comport with

due process has been said to be void,”
but this is probably an overstatement,
and a failure to provide due process pro-
tections probably would be found to in-
validate a zoning decision only if there is
a timely challenge.?®

Under the rubric of due process, the
fairness, openness, and impartiality of
the rezoning or conditional use pro-
cess used in a particular case all may be
challenged.”” As discussed in the follow-
ing paragraphs, challenges of this type
to zoning decisions include challenges
that a decision resulted from improper
ex parte communications, predeter-
mination by a decision-maker, or the
participation of a decision-maker with
a personal interest in the matter being
decided. In general, while communi-
cations with zoning decision-makers
outside of public hearings are not fa-
vored, they are very common and even
expected by some decision-makers, and
they will be subject to a harmless error
analysis.” Revealing or repeating ex par-
te communications in the record tend to
make them harmless.”? However, ex par-
te communications may raise the level
of scrutiny applied to charges of bias or
unfairness of the overall process.*

The standard for attacking azoning de-
cision as being a product of predetermi-
nation is high. In 77i-County Concerned
Citizens v. Board of County Commission-
ers of Harper County,®" the chairman of
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the county commission was involved in
the process of bringing a sanitary land-
fill to the county and had engaged legal
counsel to assist in negotiations with a
landfill developer. Another commission-
er had expressed his (incorrect) opinion
that he had no choice but to approve
a zoning request to allow the landfill.
The Kansas Court of Appeals reversed
a district court’s conclusion that both
commissioners had inappropriately pre-
judged the zoning application. It is not
sufficient that a decision-maker publicly
discussed a personal view about a zon-
ing issue before a public hearing.** To
be fatal, an expression of prejudgment
must preclude “the finding that the
decision-maker maintained an open
mind and continued to listen to all the
evidence presented before making the
final decision.”® The Kansas Court of
Appeals has recently said that prejudg-
ment is determined as of when the
decision-maker is presented with the
relevant evidence (i.e., potentially be-
fore the public hearing), not when the
evidence is considered in making a de-
cision.* Whether any fact scenario can
qualify as prejudgment under such a test
is unclear.

Kansas courts have not determined
what level of personal interest by a zon-
ing decision-maker is improper. When,
in one case, a member of the planning
commission stepped down from the
bench to advocate an applicant limited
liability company’s application for ap-
proval of asite plan, but did not disclose
he was the majority owner, the court
found that to be improper.* Other
states look at such things as whether a
decision-maker has a financial inter-
est in the outcome that is more than
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speculative®® In some circumstanc-
es, a business relationship between
decision-makers and the applicant may
be sufficient to require the reversal of a
decision.” Some courts have held that
lack of an appearance of fairness alone is
enough to reverse a quasi-judicial zon-
ing decision.”® However, even if one
member of a governing body or plan-
ning commission has impermissibly
participated in the decision, it appears
that the decision will still stand unless
that person’s vote was necessary.”

While procedural due process appar-
ently applies to zoning decisions, par-
ticipants are not necessarily guaranteed
the full scope of due process protec-
tions they might have in court. For ex-
ample, there is not necessarily a right to
cross-examine witnesses, at least in
cases in which written questions of
the witnesses are submitted to the
decision-maker after the hearing for its
consideration.”” As a practical matter,
cross-examination in zoning hearings
is unusual. In addition, zoning con-
trols imposed on a zoning district as a
whole, and not simply on a particular
parcel, are legislative decisions, which
do not involve procedural due process
requirements.

3. Substantive due process

Substantive due process provides little
restriction to land-use regulation. A land
use decision violates substantive due
process only if its alleged purpose “has
no conceivable rational relationship to
the exercise of the state’s traditional po-
lice power through zoning.”*! The actual
purpose of the zoning regulation is not
important, but rather the question is
whether a “reasonably conceivable” ra-
tional basis exists.*?
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4. Equal protection

Zoning regulations based on illegiti-
mate distinctions are subject to challenge
under the Equal Protection Clause. For
example, in Cizy of Cleburne, Tex. v. Cle-
burne Living Center,” the U.S. Supreme
Court struck down a requirement that
a group home for the mentally handi-
capped obtain a special use permit. In
the absence of any rational basis in the
record for believing that a group home
would pose a special threat to the city’s
legitimate interests, it appeared to rest
on an irrational prejudice against the
mentally handicapped. Likewise if a
zoning ordinance “segregated one area
only for one race, it would immediately
be suspect ...”#

However, equal protection challenges
are not usually successful when disparate
treatment is not based on membership
in a suspect class. “Absent a fundamen-
tal right or a suspect class, to demon-
strate a viable equal protection claim in
the land use context, a plaintiff must

(continued on next page)
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'demonstrate governmental action wholly impossible to relate
to legitimate governmental objectives.”* Even when a suspect
class is involved, where the plaintiff cannot show that a zoning
decision is motivated in part by racial discrimination, a ra-
cially discriminatory result will not invalidate the decision.*
5. The First Amendment

The First Amendment can be a restriction on the ability of
governments to impose land use controls on expressive land
uses, such as signs or adult entertainment.” The First Amend-
ment poses a particular barrier to outright prohibitions of
such uses.* It may also restrict the time within which a zoning
body must act.” However, zoning regulations that are content
neutral, like regulations designed to curb the secondary ef-
fects of sexually oriented businesses, may have an impact on
expressive conduct without violating the Constitution if the
“regulation (1) serves a substantial governmental interest, (2)
is narrowly tailored, and (3) does not unreasonably limit alter-
native avenues of communication.”*

B. What limits has Congress imposed?

Under the Supremacy Clause, the federal government by
statute has limited the ability of local governments to regulate
some land use issues. The question of whether a given federal
law pre-empts local zoning regulations turns on whether (1)
Congress has expressed an intention to pre-empt local zoning
control, (2) Congress has so occupied the field involved that it
is reasonable to assume an intent to displace all local control,
or (3) the decision of the zoning authority actually conflicts
with some specific requirement of the federal law.>!

1. Religious Land Use and Institutionalized Persons
Act of 2000

The Religious Land Use and Institutionalized Persons Act of
2000 (RLUIPA/Act)*? marks a substantial foray by the federal
government into land use control. The RLUIPA prohibits in-
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tentional discrimination and disparate treatment in land-use
regulation between religious and nonreligious assemblies.” It
also prohibits a local government from implementing a land-
use regulation in any individual case in a way that imposes a
substantial burden on religious exercise of a person or religious
institution, unless the burden imposed is the least restrictive
means of furthering a compelling government interest.’* The
potential impact of the RLUIPA is dramatic. It can bar local
governments from imposing otherwise appropriate zoning re-
strictions. The “religious exercise” it protects can include not
only such practices as prayer meetings,” religiously based col-
lege instruction,’® and religious retreats,” but also activities
with a religious component like day care programs.”® When-
ever a land use has a connection to a religious practice, the
impact of the RLUIPA should be considered. If a landowner
seeks to run a church camp, for example, the Act might pre-
empt any zoning control that would otherwise bar the same
sort of use by a nonreligious organization.

The RLUIPA does not immunize religious institutions from
all zoning regulations or regulatory processes. Because the
RLUIPA is concerned with the results of land use regulations
on religious activity, religious institutions may be required to
go through rezoning or variance processes, and the costs of
going through those processes are not themselves a substantial
burden on religious exercise.”” Thus, in Civil Liberties for Ur-
ban Believers v. City of Chicago,® the 7th U.S. Circuit Court of
Appeals rejected a claim that zoning regulations and processes
that made it difficult and expensive for churches to find loca-
tions in Chicago placed an impermissible burden on those
churches. In addition, the administrative facilities of religious
institutions may not be covered by the RLUIPA.® Intrusions
on a religious institution’s aesthetic sensibilities from neigh-
boring land uses will not be sufficient to evoke the protec-
tion of the RLUIPA.®* The statute is relatively new and its full
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impact will only be seen as the cases it spawns work their way
through the courts.
2. Transmission towers and the like

The federal Telecommunications Act of 1996 (TCA)® im-
poses certain restrictions on local zoning decision-making that
impact the placement of wireless services facilities, like trans-
mission towers. It applies to controls regarding the placement,
construction, and modification of wireless facilities, regardless
of whether they take the form of specific zoning regulations,
conditional or special use permits, or variances.*

The TCA essentially imposes two restrictions on local zon-
ing decision-making. First, the state or local decision-makers
cannot “unreasonably discriminate among providers of func-
tionally equivalent services.”® By prohibiting only unreason-
able discrimination, the TCA leaves substantial discretion to
local decision-makers. The reasonableness test is essentially a
comparison of the contribution an antenna would make to
the availability of wireless services to the aesthetic, environ-
mental, and safety impacts it will have.%

The second restriction imposed by the TCA is that the state
or local government cannot impose regulations that “prohibit
or have the effect of prohibiting the provision of personal
wireless services.”® The focus is not limited to the intention of
local governments to prohibit the facilities, but extends to the
result of even facially neutral, objectively administered poli-
cies.®® This means that zoning regulations that prevent closing
gaps in the availability of wireless services are prohibited.®

In addition, the federal law regulates the procedure local or
state regulators must follow when dealing with telecommuni-
cation land uses. It requires the governmental entity to take
action within a reasonable period of time,” which has the po-
tential to make moratoria on processing zoning applications
or issuing building permits for cell towers unlawful.”’ The
TCA also requires a decision to be in writing and support-
ed by “substantial evidence contained in a written record.””

Significantly, the TCA gives the applicant adversely affected
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by a state or local action that violates the TCA the right w0
challenge the decision in federal court.”” However, it does not
extend a similar right to those aggrieved by the approval of a
telecommunication antenna by a local zoning authority.”*

Other federal statutes and regulations limit the power of
state and local governments to control satellite receiver dish-
es,”> amateur radio facilities,”® nuclear waste facilities,”” and
railroad-related land uses.”® Federal law may also so thorough-
ly regulate a field, like radio frequency interference, that zon-
ing authorities cannot use the regulated aspects of a land use
in making zoning decisions.” In addition, zoning codes or
decisions that discriminate in a way that does not violate the
Equal Protection Clause may nevertheless be pre-empted by
the Fair Housing Act.®

C. Limitations imposed on zoning power by Kansas
statutes
1. The agricultural use exemption

The use of land for agricultural purposes outside of city
limits is exempt from local zoning control. The agricultural
use exemption provides that such zoning regulations, other
than flood regulations, “shall not apply to the use of land for
agricultural purposes, nor for the erection or maintenance of
buildings thereon for such purposes so long as such land and
buildings are used for agricultural purposes and not other-
wise.”®! Kansas statutes governing zoning do not define what
is meant by the term “agricultural purposes.” However, cases
provide some general rules. The raising of canaries and chick-
ens are agricultural pursuits.® Raising hogs is in the general
realm of agriculture and is, therefore, exempt from zoning
regulations by county government.®® The Kansas Supreme
Court has held that operation of a livestock feedlot is an agri-
cultural enterprise, although by statute these feedlots are ex-
cepted from the agricultural use exemption.® It has also held
that operation of a wildlife hunting preserve, where the owner
planted crops specifically for the purpose of providing food for

wildlife, was an agricultural use of the land, the court noting
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'that agriculture involves the “utilization of the resources of the
land for production of plants and animals.”® However, rais-
ing racing dogs or race horses is not an agricultural land use
because the animals aré not used for agricultural pursuits.®

If land is used for agriculture, land uses that would oth-
erwise be regulated by zoning ordinances may be exempt if
they further the agricultural operations on that land. Thus
the Court has held the following to be exempt from zoning
regulations: sale of excavated rock where the landowner was
excavating to build an irrigation pond,” an airstrip used to
monitor the growing of turf grass,’® and a farmhouse used to
support a family farm.*

The 1986 case of State v. Scherer™ illustrates how the ag-
ricultural use exemption has the potential to cover a broad
range of land uses and how important it can be for those in-
volved in zoning disputes to explore the connection between
an otherwise prohibited land use and agriculture. In Scherer,
a landowner was prosecuted for operating a salvage yard in
violation of zoning regulations. He had accumulated on his
10-acre property trucks, cars, washing machines, a badly dam-
aged horse trailer, an old swimming pool, and more than 800
pieces of farm equipment, most of which were horse drawn.
He admitted that he kept much of the collection to have a
stock of repair parts and claimed that he hoped to use horses
to plant corn, apparently in Missouri, in the future and had
used horses for haying a little bit in the past. The district court
refused to give the jury an instruction on the agricultural use
exemption, and the Court of Appeals determined the failure
to give the instruction was an error.

2. Group homes and manufactured homes

The Legislature has also limited the power of local zoning
authorities to regulate group homes for 10 or fewer disabled
people.”’ Group homes must be permitted in any district
where single-family dwellings are allowed.”” Likewise, local
regulation of manufactured homes is limited by a statute that
prohibits zoning regulations that have the effect of exclud-
ing manufactured homes from an entire zoning jurisdiction
or excluding residential-design manufactured homes from
single-family residential districts based solely on the fact they
are manufactured homes.”

3. Direct control of siting particular land uses

As a general rule, Kansas statutes do not directly control
the siting of land uses but leave the question to local authori-
ties. However, the Kansas Legislature has adopted legislation
to control the siting of two specific land uses: nuclear power
facilities® and power transmission lines.”” The Kansas Corpo-
ration Commission administers these siting processes.”®

D. Restrictions on zoning power imposed by
rezoning procedures

The power to zone is an exercise of police power. Cities and
counties have the authority to adopt police power regulations
apart from the power expressly granted in the zoning statutes.
Can a unit of local government enact zoning regulations with-
out following the procedures set out in the zoning statutes or
are those procedures restrictions on its police power? If state
statutes are the exclusive source of city and county zoning
power,” those statutes serve as a limitation on that power. In
many fields, cities and counties have broad home rule pow-
ers to decide for themselves how they will operate and what
powers they will exercise.” However, they apparencly have no
home rule power to change the procedures concerning zoning
established by state statute once they have decided to exercise
zoning power under the statute.”

The zoning statutes set out specific procedures for adopt-
ing zoning regulations and changing those regulations.'® All
changes in zoning regulations or classifications of property un-
der K.S.A. 12-757 require a public hearing of the local plan-
ning commission after proper notice.'’" At the public hearing,
all interested parties are given the opportunity to be heard.!"

While the planning commission holds the public hearing,
it is not the ultimate decision-maker on rezoning requests or
amendments to the zoning code. Its role is to advise the gov-
erning body. Planning commissions exist to limit the tempta-
tion of elected officials to view their power over land use a
“mere prerequisite” attaching to their offices and to grant or
withhold zoning changes “at their grace or caprice.”'®

While the vote of the planning commission is a recommen-
dation and not a final decision, it nevertheless carries weight.
To override the planning commission’s recommendation
without giving it the opportunity to further review the matter,
the governing body must act by a two-thirds supermajority.*
A simple majority can reach a result contrary to that recom-
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mended by the planning commission only if the governing
body first returns the planning commission’s recommenda-
tion with a statement specifying the basis of the governing
body’s failure to approve or disapprove the change and after
the planning commission has the opportunity to respond.'®”
Kansas statutes further limit local zoning power by allow-
ing nearby landowners in some circumstances to file a pro-
test petition, which requires the governing body to have a
three-fourths majority to approve a zoning change.'*

E. Limitations on zoning regulations enforced by
district court review
K.S.A. 12-760 allows any person aggtieved by a final zoning
decision of the county or city governing body to “maintain an
action in the district court ... to determine the reasonableness
of such final decision.”'?” Such a challenge is not an appeal,
but is an action under K.S.A. Chapter 60, governed by the
rules of evidence.!% The issues the court can decide are limited
to the reasonableness and lawfulness of the final decision.'”
1. The reasonableness review
Cities and counties “are entitled to determine how they are
to be zoned or rezoned ... No court should substitute its judg-
ment ... merely on the basis of a differing opinion as to what
is a better policy in a specific situation.”’* The standard of
review is an onerous one for the plaintiff:

An administrative action is unreasonable when [1] it is so
arbitrary that it can be said it was taken without regard to
the benefit or harm involved to the community at large,
including all interested parties, and [2] was so wide of the
mark that its unreasonableness lies outside the realm of
fair debate.'!!

The zoning decision-maker is entitled to a presumption
that its decision was reasonable.!”? To prove a decision was

unreasonable, the person challenging a zoning decision can-
not come forth with a completely new case and new evidence
that was not before the planning commission at its public
hearing. This is because “whether the action is reasonable or
not is a question of law, to be determined upon the basis of
the facts, which were presented to the zoning authority,

»113
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and the court is “not to retry the case on the merits of the
application.”"'* Nevertheless, the planning commission hear-
ing may be a relatively informal process, and the introduction
of evidence that was not before the planning commission is
within the discretion of the court.'”

To enable meaningful review of rezoning decisions, the
Kansas Supreme Court recommended in Golden v. City of
Overland Park,"® that zoning decision-makers use specific
factors in their analysis of a proposed change: the character
of the neighborhood, the zoning and uses of nearby property,
how suitable the subject property is for the uses to which it
is restricted, the effect on nearby property of removing the
restrictions, the length of time the property has been vacant
as zoned, the public benefit of the restrictions versus their
private burden, the recommendations of professional staff,
and the conformance of the proposed change with any com-
prehensive plan. These same factors apply to conditional or
special uses as well as rezoning decisions."” The factors rec-
ommended by the Golden Court have become widely used by
planning commissions, cities, counties, and courts, and often
zoning decision-makers articulate their decisions in terms of
these factors.'® However, courts have indicated that zoning
decision-makers were only encouraged to use the Golden
factors, and a failure to do so would be problematic only if the
record is not sufficient to conducta meaningful review.'"* When
the factors are explicitly used, they do not need to be given equal
weight and, once balanced by the zoning authority, will not be
rebalanced by the courts. Consequently, even if the rezoning
were inconsistent with the comprehensive plan, that is only
one factor to be weighed and does not make a rezoning deci-
sion unreasonable.'? In addition, analysis of any given factor
will be upheld if the evidence on the factor is mixed.'*!

While the “reasonableness” standard results in broad defer-
ence to local zoning decision-makers, the standard is not so
high that the court rubber stamps the result reached by the
city or county. Courts have overturned some rezoning deci-
sions as unreasonable, like not allowing a restaurant on a busy
street because of the additional traffic it might generate.'”

-
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2. The lawfulness review

The court’s review of the lawfulness of the zoning action
consists of determining “whether procedures in conformity
with law were employed.”’? The courts will look not only at
the provisions of the zoning statutes and zoning ordinances,
but also at the bylaws adopted by the planning commission
in evaluating whether all legally required procedures were
followed.'** Exact conformity with each jot and tittle of the
law is not required for those requirements unrelated to the
jurisdiction of the zoning authority and substantial compli-
ance is sufficient.!? For jurisdictional matters, however, such
as proper notice to the public of a zoning hearing, substantial
compliance is not enough, and a decision can be reversed even
when there is no evidence that there was anyone interested
in the matter who did not participate because of a defect in
notice.'*

IV. Conclusion

While zoning authorities have wide latitude in determining
how to regulate the use of property to promote the interests of
the public at large, they must act in an appropriate manner to
do so. They may determine what is beautiful, as long as they
don’t do it in an ugly way. Their decisions must respect the
confines placed on the zoning power by the Constitution of
the United States, various federal laws, state statutes, and local
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zoning codes. Their views of beauty must not lie outside the
realm of fair debate. The scope of the limitations on zoning
power is an area with many open questions that provide all
those involved in land use disputes with ammunition for their

fight. m
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