
Legal Malpractice in Kansas: 
Principles and Examples 

By Monte Vines 

I. Introduction 

Among the reasons lawyers choose to engage in the practice of law as a profession, surely 
the desire to help people and their organizations is found at or near the top of our lists. We 
also practice law because it can be personally satisfying and can provide well for ourselves 
and our families. These reasons explain why becoming the subject of a malpractice claim 

can be a very difficult experience for a lawyer. Rather than having helped a client, a 
malpractice claim alleges that the lawyer has injured someone. Rather than the feeling of 

satisfaction that comes with the completion of a difficult job done wel~ the lawyer may feel 
inadequate, upset,frustrated, or angry. And concern over the potential costs of the claim, 

both in money and time, even if the lawyer is insured, can be a heavy burden. 
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The practice of law is difficult, both 
substantively and practically. It is 
inevitable that mistakes will be made, 
even by dedicated and accomplished 
lawyers. It is also inevitable that merit­
less claims of malpractice will be 
asserted against lawyers. In other 
words, malpractice claims are a fact of 
life in our legal profession. It has been 
estimated on a national basis that new 
lawyers face an average of three mal­
practice claims during the course of 
their legal careers. 1 That figure is prob­
ably less for Kansas lawyers, but the 
real potential for malpractice claims is 
inherent in the practice of law even in 
Kansas. 

The more \ve know about what mal­
practice is, how claims have arisen in 
the past, and the legal principles gov­
erning the resolution of these claims, 
the better we can serve our clients and 
avoid malpractice claims. Kansas 
lawyers have a long history of colle­
giality and professionalism that has 
allowed us to learn from one another 
- both from our successes and our 
mistakes. Sometimes our mistakes 
teach us more than our successes. 

This article will summarize some of 
the ways malpractice claims can arise 

FOOTNOTES 

and the legal principles governing a 
lawyer's duties to both clients and to 
third parties. It will also present sev­
eral examples of situations in which 
malpractice claims arose. Some of 
these examples are taken from pub­
lished cases, mostly in Kansas. Several 
are claims which were resolved with­
out a trial or appellate opinion. Except 
for the examples from published opin­
ions, the situations are presented with­
out naming the lawyers involved. But, 
each of these "anonymous" examples 
is presented with the approval of the 
lawyer. These lawyers are continuing 
the Kansas tradition of sharing experi­
ences for the benefit of our clients as 
well as our profession. 

Different legal principles govern 
lawyers' duties to clients than our 
duties to third parties, so they will be 
discussed separately. Related matters, 
such as damages considerations, vicar­
ious liability, and statute of limitations 
matters will also be discussed. Finally, 
this article uses the term "legal mal­
practice" in its broadest sense to 
include any mistake, wrongdoing, or 
violation of a duty or a statute by a 
lawyer, in that capacity, to either 
clients or third parties. 

1. 1 R. Mallen and J. Smith, LEGAl. M~I.I'HAC:TIC:E § 1.1 (')th ed. 2000). 
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II. Liability to Clients 

The essence of what lawyers are 
hired to do is to protect the rights of 
clients. It is therefore appropriate that 
lawyers are governed by high stan­
dards in representing clients. 

A. Contract 

Lawyers can be liable to clients for 
breach of contract. The lawyer-client 
relationship itself is usually based upon 
contract, whether written or oral, 
express or implied. Many contracts to 
provide legal services to clients are not 
specific enough to be the basis for a 
breach of contract claim when a mis­
take is made by the lawyer. If the 
lawyer agrees with the client to do a 
specific thing, such as file an appeal, 
but fails to do it, the lawyer has 
breached the contract and is liable for 
the breach. 2 In contrast, if the claim 
looks beyond the contractual obliga­
tions to legal duties imposed by law 
upon the relationship created by the 
contract, such as the duty to act with 
care, then the claim is one only in tort.3 

B. Negligence 

1. The standard of care 

Negligence in the performance of 
legal services to a client is the classic 
malpractice situation. The law imposes 
upon lawyers a duty of care toward 
their clients. Lawyers are obligated to 
their clients to use reasonable and 
ordinary care and diligence in the han­
dling of matters undertaken for clients; 
to use their best judgment; and to 

exercise that degree of learning, skill, 
and experience that is ordinarily pos­
sessed by other lawyers in the com­
munity.' Furthermore, lawyers are 
judged by the professional standards 
of the particular area of the law in 
which they practice. s These are chal­
lenging standards. 

Almost by definition, a lawyer is 
considered to be involved in the area 
of practice that includes the matter 
undertaken. even if that is not the 

lawyer's usual area of practice. This 
should be a strong incentive for 
lawyers to stay within their areas of 
practice, unless they are willing to get 
themselves up to speed on issues out­
side their areas of expertise or they 
are willing to associate with a lawyer 
in that area. 

Restricting a law practice to areas of 
existing expertise can be difficult to 
accomplish, for the law is "a seamless 
web" and issues outside a lawyer's 
usual areas of practice often arise 
unexpectedly in the middle of a repre­
sentation. An example is a lawyer with 
many years of expertise in estate plan­
ning and probate and trust administra­
tion who was asked to advise trustees 
about their rights and obligations 
under a complicated trust agreement. 
The trust agreement included options 
to split the trust and give powers of 
appointment to minimize the possibil­
ity of a generation skipping tax in the 
future. This can be a technical and 
arcane matter, so although the lawyer 
thought he knew how the law would 
apply to this particular situation, he 
consulted with an estate tax specialist 
to ensure the clients were properly 
advised on that issue. But what if he 
had advised them to the best of his 
ability, on the basis of his own experi­
ence and legal research, and had 
advised them incorrectly? The issue is 
whether the relevant area of practice is 
the general field of estate planning 
and probate and trust administration 
or if it is the narrow field of estate tax. 

In general, lawyers can be held to 
know the limit of their expertise. 6 

When lawyers find themselves in 
uncertain territory they should either 
research the issue until comfortable 
with it, consult a specialist, or decline 
the representation. There are rare 
examples where a court found the 
lawyer's incorrect advice did not fall 
below the standard of care - as with 
the Rule Against Perpetuities.! That 
rule was found to be so difficult that 
even careful and competent lawyers 
occasionally fall prey to its traps. But 

we have become a more specialized 
and connected profession, and the 
expertise is available to get it right, 
even if it can be found only outside a 
lawyer's own city. 

2. Matters of legal judgment 

While there is much certainty in the 
practice of law, there is also much that 
is less than certain. It is both a science 
and an art. Where there is certainty, as 
with settled principles of law, lawyers 
are generally held to know or discover 
the correct answer and advise or act 
accordingly. Unsettled or debatable 
legal principles, however, are matters 
for the lawyer's reasonable informed 
judgment.H Where there is uncertainty, 
the law gives lawyers discretion in 
exercising their judgment and provides 
immunity for exercising that judgment 
incorrectly but reasonably. 

a. A lawyer's "reasonable 
judgment" 

An interesting example of this princi­
ple is found in Bergstrom v. Noah. The 
lawyer filed an antitrust case under the 
Kansas antitrust statutes rather than the 
federal statutes, which were not identi­
cal. No published opinion had con­
strued the Kansas antitrust statutes at 
issue. The costly case was unsuccess­
ful, and on appeal the Kansas Court of 
Appeals stated that the law was clear 
that this claim was not available under 
the Kansas statutes. 

With that declaration by the Court of 
Appeals, the lawyer was sued by his 
client for malpractice. The case against 
the lawyer was dismissed on summary 
judgment, and on appeal the Kansas 
Supreme Court affirmed the dismissal 
on the basis of immunity for an exer­
cise of judgment. The Supreme Court 
ruled that the law on this point had 
not been clear, despite the language 
used by the Court of Appeals, and that 
the lawyer had exercised reasonable 
judgment in pursuing the case based 
on these statutesY 

2. Pittman v. McDowell, Rice & Smith Chtd., 12 Kan. App. 2d 603, 
752 P.2d 711 (988); Juhnke v. Hess, 211 Kan. 438. 506 P.2d 1142 
(973). 

4. Bowman. 235 Kan. at 870. Syl. 9f 5. 

3. Mo-Kan Teamsters Pension Fund v. Creason, 669 F. Supp. 1532 
(D. Kan. 1987); Pancake House v. Redmond, 239 Kan. 83, Syl. 9f 1, 716 
P.2d 575 (1986); Bowman v. Doherty, 235 Kan. 870, Syl. 9f 10, 686 P.2d 
112 (1984); Chavez, Executrix v. Saums, 1 Kan. App. 2d 564. 571 P.2d 
62 (977). 
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5. Bowman, 235 Kan. at 870, Syl. 9f 6. 
6. Horne v. Peckham, 97 Cal. App. 3d 404, 1 S8 Cal. Rptr. 714(979). 
7. Smith v. Lewis, 118 Cal. Rptr. 621, 530 P.2d 589 (975); Lucas v. 

Hamm, 15 Cal. Rptr. 821, 364 P.2d 685 (961). 
8. Bergstrom v. Noah, 266 Kan. 829, 874-85, 974 P.2d 520 (999). 
9. Bergstrom, 266 Kan. at 884. 
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b. Immunity for "errors 
in judgment" 

A lawyer's role as an advocate for a 
client is filled with uncertainty. As 
advocates for clients in litigation, 
before administrative agencies, or in 
private negotiations, lawyers must 
exercise their judgment on what is 
most likely to achieve their clients' 
goals. In these fluid situations involv­
ing matters of strategy, competent 
lawyers would often disagree on how 
best to handle many steps in the 
process. The law generally provides 
immunity for the lawyer's exercise of 
judgment in these matters. 

An excellent example of how immu­
nity for errors of judgment is applied is 
found in Hunt v. Dresie.lO After earlier 
litigation was concluded, the unsuc­
cessful plaintiff was sued for malicious 
prosecution. He used the same lawyers 
in the defense of this case. In defend­
ing against the malicious prosecution 
action, the lawyers considered and 
rejected the idea of asserting the 
defense of advice of counsel. A judg­
ment was entered against the client for 
$20,000 actual damages and $600,000 
punitive damages. 

The client then sued his lawyers for 
legal malpractice for failure to assert 
the advice of counsel defense. The 
district court granted summary judg­
ment for the lawyers, ruling that at 
most it would be an error of judgment. 
The Court of Appeals reversed on that 
point, ruling that the failure to assert 
the defense was malpractice as a mat­
ter of law, apparently on the belief 
that all reasonable lawyers would have 
asserted the defense. The Supreme 
Court reversed again, ruling that it was 
a question of fact for the jury to 
decide whether the exercise of judg­
ment in not asserting the defense was 
reasonable under the circumstances l1 

This case shows that the discretion 
given to lawyers for matters of judg­
ment, even for strategy decisions, is 
not unfettered. Immunity for matters 
of judgment requires that they be 
informed judgments, and matters 
upon which reasonable lawyers could 

10. 241 Kan. 647, 740 P.2d 1046(987). 
11. Hunt, 241 Kan. at 657-58. 
12. Hunt, 241 Kan. at 658. 

disagree. While this issue can some­
times be determined as a matter of 
law, it was not in Hunt because of the 
possibility that the hwyers' self-inter­
est in not asserting that defense may 
have interfered with their judgment12 

This is similar to the principle that the 
business judgment rule is not available 
to a person with a conflict of interest. 
Despite these restrictions on the prin­
ciple, immunity for matters of judg­
ment provides crucial protection for 
lawyers in the often uncertain and dif­
ficult practice of law. 

C. Fiduciary obligations 

An attorney-client relationship is a 
fidUCiary relationship. The two primary 
fidUCiary obligations a lawyer owes to 
a client are the duty of confidentiality 
and the duty of undivided loyalty. 
While these fiduciary obligations are a 
matter of legal ethics and can be the 
basis for disciplinary action, they are 
also common law obligations to 
clients,13 and they can be the basis for 
a damages claim against a lavvyer if a 
violation causes a loss. 

A claim involving both the duties of 
confidentiality and undivided loyalty 
was made in Alexander v. RUSSO. 14 A 
former client asked a lawyer to assist 
her in regard to a large quantity of 
platinum, but no arrangements were 
made at that time. The lawyer called 
the police to see if any platinum had 
been stolen and, upon learning of an 
unresolved platinum theft, gave the 
police the person's name and told 
them of her request. 

The lawyer later visited this person 
while she was at the police station for 
questioning and advised her to tell the 
police the truth. Although she decided 
not to retain the services of the lawyer 
on this matter, she gave a complete 
statement to the police on the basis of 
his advice to do so. Her statement led 
to the recovery of the stolen platinum. 
An insurance company had advertised a 
reward for information leading to the 
recovery of the platinum, and the 
lawyer claimed the reward. The client 
also claimed the reward, leading to this 
lawsuit between them. The lawyer con-

tended there was no attorney-client 
relationship during these events, and 
the district court agreed, awarding the 
reward to him. 

The Court of Appeals determined an 
attorney-client relationship did exist; 
therefore, the lawyer's disclosure to 
the police was a breach of the duty of 
confidentiality. The court also deter­
mined that the lawyer's exercise of 
judgment in advising the client to 
make a statement was tainted by the 
lawyer's personal interest in collecting 
a reward for the recovery of the stolen 
property. As a result of the violation of 
these fiduciary obligations, the lawyer 
was not allowed to keep the reward.1) 

D. Intentional torts 

Although most injuries to clients by 
lawyers involve mistakes, they can also 
be the result of intentional torts. Two 
examples are fraud and conversion. A 
fictional example of a fraud against a 
client would be if a lawyer took a case 
on a contingent fee expecting to 
quickly settle it without incurring sig­
nificant time or expense. Upon seeing 
that the opponent is not willing to pay 
a fair sum to settle and seeing that 
proper pursuit of the claim will involve 
significant time and expense, the 
lawyer advises the client that the case 
is worth substantially less than the 
lawyer really believes. The lawyer does 
so in order to get a settlement and 
avoid spending the time and money to 
pursue the claim through a trial. 
Advising a client on the value of a 
claim is usually a clear matter of judg­
ment. But if a lawyer misrepresents 
what his judgment actually is, that 
could be the basis for a fraud claim. 

Lawyers also sometimes come into 
possession of their clients' property, 
usually in the form of money. This 
provides the opportunity for lawyers 
to convert the property to their ~wn 
use, whether by direct misappropria­
tion or through some scheme of 
improper expenditures. 16 These situa­
tions usually appear in criminal or dis­
Ciplinary proceedings, rather than a 
civil suit for conversion. 

15. Alexander, 1 Kan. App. 2d at 553-54 (the court held that the client 
also was not entitled to the reward and ordered the reward be repaid to 

the insurance company). 
13. Alexander v. Russo, 1 Kan. App. 2d 546, 571 P.2d350 (977). 16. E.g., In re Richardson, 268 Kan. 831, 1 P.3d 328 (2000)(multi­

million dollar loss from investment scheme by out-of-state lawyer 
llcensed to practice in Kansas); In re Leising, 269 Kan. 162, 4 P.3d 586 
(2000)(improper expenditures of conservatorship funds). 

14. Alexander, 1 Kan. App. 2d at 546. 
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III. Liability to Third 
Parties 

There are several situa­
tions in which lawyers 
can hecome liahle to par­
ties who are not their 
clients, including adverse 
parties. But these situa­
tions are appropriately 
much more restricted 
than those creating liabil­
ity to clients. 

The general rule is that lawyers' duty of care is 
owed only to their clients and not to third parties. A 
duty of care owed by lawyers to third parties would 

often interfere with the paramount and exclusive 
duty to their clients and would discourage free 

access to the courts. 

six-factor balanCing test 
from Pizel v. Zuspann 20 

to determine whether the 
la"')'er had a duty of care 
to the third party. 

The six factors to con­
sider are: (1) the extent 
to which the transaction 
was intended to benefit 
the third party,21 (2) the 
foreseeability of harm to 
the third party, (3) the 

A. Contract 

La",yers can incur direct contractual 
obligations to third parties. Whether a 
contract exists is analyzed hy standard 
contract law principles: offer, accept­
ance, and consideration. A common 
example is when a lawyer agrees to 
pay a creditor of the client, or an 
insurance company with a subrogation 
interest, out of a prospective recovery. 
In American Fami~v Mutual Insurance 
Company v. Crfffin,17 the court deter­
mined that no such contract existed 
because the la"')'er had not responded 
to the insurer's letter stating "We trust 
you will protect our interest in this 
matter." 

Another example is when a lawyer 
agrees to perform an escrow function 
to facilitate a settlement or transaction 
- to hold funds or documents until 
certain conditions occur and then dis­
burse them in a specified way. Such 
escrow agreements can take the form 
of highly formal arrangements with 
detailed written agreements or very 
informal, oral arrangements. Whatever 
the form, lawyers should undertake 
escrows with full awareness of their 
contractual ohligations to third parties. 

B. Negligence 

While negligence is the classic basis 
for a client's malpractice claim, it is a 
very different situation for adversaries 
and other third parties. Duties of care 
to third parties are very tightly 
restricted. 

1. Generally, no duty to third 
parties 

The general rule is that lawyers' 
duty of care is owed only to their 
clients and not to third parties. A duty 
of care owed hy lawyers to third par­
ties would often interfere with the 
paramount and exclusive duty to their 
clients and would discourage free 
access to the courts.IK So, for example, 
a lawyer whose negligent advice to 
the client resulted in the filing of a 
la wsuit destined for failure maybe 
liable to the client for the expenses of 
the lawsuit, but not to the adversary 
who incurred similar expenses in 
defending the suit. This principle pro­
vides a very important source of pro­
tection from liability for la",yers. 

2. Intended beneficiaries of 
the lawyer's work for 
the client 

Despite that general rule, Kansas 
courts have determined that lawyers 
have a duty of care to some non-adver­
sary third parties under certain circum­
stances. In the recent case of Johnson v. 
Wiegel:'>',19 the Kansas Court of Appeals 
tried to organize the confUSing law in 
this area by defining a three-step 
process to determine the intended ben­
eficiaries of a la"')'er's work. Step 1: if 
the third party is an adversary of the 
lawyer's client, no duty arises. Step 2: if 
the lawyer and client never intended for 
the lawyer's work to benefit the third 
party, no duty arises. Step 3: if it is pos­
sible to conclude that the la",),er and 
client intended for the lawyer's work to 
henefit the third party, then apply the 

degree of certainty the third party suf­
fered injury, (4) the closeness of the 
connection hetween the lawyer's con­
duct and the injury, (5) the policy of 
preventing future harm, and (6) the 
hurden on the legal profession if liahil­
ity is recognized under the circum­
stances. 22 The first of these factors -
intent to benefit the third party - is 
the most important, and without it 
there can be no duty. 

In Pizel, the lawyers drafted a revo­
cahle trust and an amendment to the 
trust. Many years later, after the client 
died, the trust was held ineffective. 
The would-he trust beneficiaries sued 
the lawyers in a negligence action and 
the jury found the la"')'ers negligent in 
their work to create the trust. All the 
factors applied in favor of recognizing 
a duty of care by the lawyers to the 
trust beneficiaries, so the la"')'ers were 
held to have a duty of care to them. 23 

In Wilson-Cunningham v. Meyer,21 
the lawyers representing the husband 
of a divorcing couple did not get the 
divorce decree filed before the hus­
band died intestate. As a result, the 
wife received the spousal share of the 
husband's estate. The husband's chil­
dren from a prior marriage sued the 
lawyers, claiming the delay in filing 
the decree resulted in a reduction of 
their inheritance. The court held the 
lawyers had no duty of care to their 
client's children because the lawyers' 
work in obtaining the divorce was not 
intended to benefit the children. 25 

Another unsuccessful attempt by a 
third party to establish a duty of care 
hy a lawyer is found in Bank IV 

17.9 Kan. App. 2d 482,681 P.2d 683 (1984). 21. johnson, 46 P.3d at 566 (construing the Pizel term "affect" to 
18. Tappen v. Ager, 599 F.2d 376, 378 (10th Cir. 1979); Nelson v. 

Miller, 227 Kan. 271, Syl. 9f 4, 607 P.2d 438 (980). 
19 _ Kan. App. 2d _, 46 P.3d 563 (2002). 
20. 247 Kan. 54, 795 P.2d 42, modi/led by 247 Kan. 699, 803 P.2d 205 

(990). 
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mean "benefit"). 
22. Pizel, 247 Kan. at 65-68. 
23. Pizel, 247 Kan. at 67. 
24. 16 Kan. App. 2d 197, 820 P.2d 725 (1991). 
25. Wilson-Cunningham, 16 Kan. App. 2d at 203-05. 
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Wichita v. Arn, Mullins, Unruh, Kuhn 
& Wilson 26 The bank required an 
opinion letter from its borrower's 
lawyer as a condition for making a 
loan to the client. The lawyer later 
allegedly committed malpractice 
against the client on a matter unrelated 
to the lawyer's statements to the bank 
in the opinion letter, but which 
reduced the client's ability to repay the 
loan. The court ruled that there was 
no duty of care by the lawyer to the 
bank because there was no intent by 
the lawyer and the client to benefit the 
bank by this particular work of the 
lawyer, and because the client and the 
bank were considered adversaries 27 

3. Negligent 
misrepresentation 

Another exception to the general 
rule that lawyers do not owe a duty of 
care to nonclients is that, in certain cir­
cumstances, lawyers may incur a duty 
of care to third parties to make accu­
rate representations in business trans­
actions. Kansas courts have not yet 
upheld such a claim against a lawyer 
in a published opinion, although it 
appears likely that they Will 2R The 
expected elements of a negligent mis­
representation claim against a lawyer 
would include: a material representa­
tion of fact by the lawyer, requested or 
authorized by the client; the lawyer is 
aware that the statement is to be used 
for a particular business purpose by a 
particular third party; the statement is 
false; made negligently; with justifiable 
reliance by the third party and which 
causes injury to the that party.29 An 
example of this is a commercial trans­
action in which one party requests 
written assurances from the other 
party's lawyer as a condition to closing 
the transaction. In today's business cli­
mate, the law will surely develop fur­
ther in this area. 

C. Intentional torts 

Because lawyers' liability to third 
parties for negligence is so tightly 
restricted, claims by third parties are 
usually based upon intentional torts. 
Like everyone else in our society, 
lawyers have a duty not to intention­
ally injure, unless they have a particu­
lar privilege or immunity to do so. 
Because lawyers work in the adversar­
ial system of justice, and with clients 
who have legal rights in presenting 
their claims and defenses in court, the 
elements of the intentional torts relat­
ing to legal proceedings are structured 
to allow for the legitimate work of 
lawyers. The following are some of 
the intentional torts which may be 
asserted against lawyers. 

1. Fraud 

Fraud is a material misrepresentation 
of fact, known to be false when made 
or made with reckless disregard of its 
truth, with the intent that the plaintiff 
will act on the statement, with justifi­
able reliance by the plaintiff, which 
causes injury. These elements lead to 
several issues as applied to lawyers. 
First, is the representation one of fact 
or opinion? Opinions are not a basis 
for fraud. However, an "opinion letter" 
by a lawyer may represent the state of 
established law, and that may be a 
representation of fact. Even the repre­
sentation of what is clearly an opinion 
may be fraud if it does not state the 
lawyer's real opinion. 30 Second, is 
reliance justifiable, especially in adver­
sarial situations such as litigation and 
negotiation of a transaction?31 Third, if 
the representation was not made 
directly to the plaintiff, did the lawyer 
intended the plaintiff to act on it?32 

2. Malicious prosecution 

The elements of malicious prosecu­
tion are: (I) the defendant initiated, 
continued, or procured a judicial pro­
cedure against the plaintiff; (2) the 
procedure lacked probable cause for 
success; (3) the defendant acted with 
malice; (4) the proceedings terminated 
in favor of the plaintiff; and (5) the 
plaintiff sustained injury.33 The defen­
dant may be the lawyer, the client, or 
both. 

"Malice" is broader than personal 
hatred, spite, or revenge. It includes 
almost any motive or purpose other 
than securing the proper adjudication 
of the claim. Malice may be inferred 
from the lack of probable cause. 
Probable cause is determined not only 
by the facts disclosed to the lawyer by 
the client, but also by the facts which 
could have been learned through a dili­
gent effort by the lawyer. Because of 
this, the Kansas Supreme Court has 
suggested that lawyers make a demand 
upon the adversary and extend the 
opportunity to respond with his version 
of the facts, as standard procedure. 
Such a demand letter (a "Nelson v. 
Miller letter") may be considered as evi­
dence of good faith or lack of malice 51 

"Probable cause" exists when there 
are reasonable grounds for suspicion, 
su pported by circumstances strong 
enough to cause a cautious or prudent 
person to believe that the party commit­
ted the act of which he or she is com­
plaining. It requires no more than a rea­
sonable belief that there is a chance that 
a claim may be held valid upon adjudi­
cation5 'i A "favorable termination" of 
the case must have been on the merits, 
rather than a technical or procedural 
ground, or an affirmative defense such 
as the statute of limitation.36 

26.250 Kan. 490, 827 P.2d 758 (1992) 
27. Bank IV, 250 Kan. at 502-06. 

some tempering of the Restatement rule has been recognized by other 
courts. 1 R. Mallen &J. Smith, LEGAL MALPRACTICE § 7.14 (5th ed. 2000). 

28. Kansas adopted the tort of negligent misrepresentation, as defined 
in RESTATEMEm (SECO:-lD) OF TORTS § 552 (976) in Mahler v. Keenan Real 
Estate, Inc., 255 Kan. 593, 876 P.2d 609 (994). It applies to suppliers of 
commercial information in favor of users of such information in their 
commercial transactions. Although the Restatement section does not 
mention lawyers, its language is broad enough to include such statements 
by lawyers. In Gerhardt v. Harris, 261 Kan. 1007, 1018-22, 934 P.2d 976 
(1997), the Kansas Supreme Court discussed such a claim against a 
lav.'Yer by a client but rejected it on factual grounds. Because lawyers 
have obligations of undivided loyalty and confidentiality to their clients, 
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29. Id. at § 7.14. 
30. See Brownell v. Garber, 199 Mich. App. 519, 503 N.W.2d 81 (993). 
31. See Traders & General Ins. Co. v. Keith, 107 S.W.2d 710, (Tex. Civ. 

App.1937). 
32. See Rendler v. Markos, 154 Wis.2d 420, 453 N.W.2d 202 (App. 

1990). 
33. NeLmn v. Miller, 227 Kan. 271,607 P.2d 438 (980). 
34. Nelson, 227 Kan. at 284-85. 
35. See Miskew v. Hess, 21 Kan. App. 2d 927,931,910 P.2d 223 (1996). 
36. Miskew, 21 Kan. App. 2d at 939-41. 

THEJOURNAL OF THE KANSAS BAR ASSOCIATION 



7. Defamation 3.Abuse of 
process 

Abuse of process con­
sists of: 

(1) the use of legal 
process primarily to 

If conduct is privileged, it is not "misconduct." The 
most important of the privileges for lawyers is the 

privilege to advise. 

The elements of 
defamation are: (1) a 
false and defamatory 
statement of fact, 
(2) which is published -

accomplish a purpose not within the 
scope of the proceeding for which it 
was designed, (2) malice, and 0) 
injury.37 "Process" is a compulsory order 
of a court, including summonses, writs 
of garnishment or attachment, writs of 
levy or execution, arrest warrants, 
orders to show cause regarding con­
tempt of court, discovery proceedings, 
and subpoenas. This is an often misun­
derstood tort. Process is not abused 
when it is used for its proper purpose 
in a legal proceeding. It is abused when 
it is used primarily for an improper pur­
pose,38 such as a writ of execution used 
to seize exempt property not included 
in the property description in the writ. 
Malice requires an intent to procedu­
rally misuse the process, such as for 
coercion or extortion. 

4. False arrest or 
imprisonment 

The elements of this tort are simply 
the unlawful detention or restraint of 
one against his will. 39 Malice or good 
faith is irrelevant, and the only intent 
necessary is the intent to confine or 
procure the confinement. The place of 
confinement can be a jail, mental insti­
tution, hospital, nursing home, juve­
nile facility, or almost anywhere. The 
detention is not unlawful if obtained 
under some valid authority or right, 
such as an arrest warrant or order of 
involuntary commitment duly issued 
by a court of competent jurisdiction. A 
lawyer who procures the unlawful 
detention is liable. 

5. Interference with 
advantageous 
relationship 

The elements of this tort are: (1) the 
existence of a business relationship or 
expectancy, (2) knowledge of that by 
defendant, (3) that except for defen­
dant's conduct, the plaintiff was rea­
sonably certain to continue the rela­
tionship or realize the expectancy, 
(4) intentional misconduct by defen­
dant, and (5) injury caused thereby.40 If 
conduct is privileged, it is not "miscon­
duct." The most important of the privi­
leges for lawyers is the privilege to 
advise. Lawyers are privileged to pur­
posely cause a client not to perform a 
contract, or not to enter into or con­
tinue a business relationship, by giving 
honest advice when requested and 
within the scope of the request.4! The 
filing and prosecution of lawsuits, and 
statements made by lawyers in judicial 
proceedings, are also privileged. 

6. Intentional infliction of 
mental distress (outrage) 

This tort is established by: 
(1) extreme and outrageous conduct 
by defendant, (2) intentionally or reck­
lessly inflicted on plaintiff, and 
(3) severe emotional distress 42 

Because it is common in our society to 
pursue legal rights or defenses by liti­
gation, it would be difficult to show 
that litigation amounted to extreme 
and outrageous conduct or that the 
intent of the litigation was to cause 
severe emotional distress to the other 
party.43 

made known to other people, (3) that 
was not privileged, (4) was at least 
negligently made, and (5) which 
causes harm to plaintiff or is otherwise 
actionable without showing harm. 
Lawyers' statements are often not 
defamatory because they are opinions 
rather than fact, although that line can 
be difficult to draw. The analysis looks 
to whether the statement is susceptible 
of being proved true or false and how 
reasonable people would interpret it.j!, 

There is an absolute privilege for 
lawyers' statements if made as part of 
a judiCial proceeding, whether made 
in pleadings, affidavits, depositions, or 
open court, if it has reference to the 
subject matter of the case.!'') Even out­
side of court proceedings, lawyers act­
ing as advocates for their clients can 
be granted some leeway for their 
statements. ill Outside the role of advo­
cate for a client in a particular matter, 
lawyers have no special protection for 
defamatory statements.47 

8. Invasion of privacy 

This category of legal theories 
includes: (1) intrusion upon seclusion, 
(2) publicity given to private life, and 
(3) publicity placing person in false 
light. The mere filing and pursuit of lit­
igation is not an invasion of privacy, 
as there is no right to be free from liti­
gation and because the litigation privi­
lege applies to these actions.'H These 
legal theories require a reasonable 
expectation of privacy under the cir­
cumstances. 

37. Hokanson u. Lichtor, 5 Kan. App. 2d 802, 626 P.2d 214 
(1981)(adopting the definition of Restatement (Second) of Torts § 682 
(1977). 

45. Sampson v. Rumsey, 1 Kan. App. 2d 191, 194, 563 P.2d 506 
(1977); Latimer v. Oyler, 108 Kan. 476, 480, 196 P.2d 610 (921). 

46. Garber-Pierre Food Products Inc. v. Crooks, 78 Ill. App. 3d 356, 
397 N.E.2d 211 (979)(accusations of "blackmail" and "extortion" may 
not be defamation per se). 

38. See jackson & Scherer Inc. v. Washburn, 209 Kan. 321, 331, 496 
P.2d 1358 (1972). 

39. Thompson v. General Finance Co., 205 Kan. 76, 468 P.2d 269 
(1970) 

40. Turner v. Halliburton Co., 240 Kan. 1, 12,722 P.2d 1106 (986). 
41. RESTATEMEYf (SECOND) OF TORTS § 772 (977). 
42. Young u. Hecht, 3 Kan. App. 2d 510, 514, 597 P.2d 682 (979). 
43. See Tappen v. Ager, 599 F.2d at 381-82. 
44. Milkovich v. Lorain journal Co., 497 U.S. 1, 18, 110 S. Ct. 2695, 

111 L. Ed. 2d 1 (990). 
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47. Richie v. Paramount Pictures Corp., 532 N.W.2d 235 (Minn. App. 
1995)(After civil suit for sexual abuse by parents was successfully 
concluded, the abused girl was asked to appear on a nationally 
broadcast television talk show and the lawyer was asked to provide a 
picture of the parents. The lawyer mistakenly provided a picture of the 
girl's aunt and uncle who had brought the suit on her behalf. They 
sued the lawyer for defamation. It was a question of fact whether the 
lawyer was acting as an advocate or as a business agent.) 

48. Tappen, 599 F.2d at 381. 
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In the context of litiga­
tion, the expectation of 
privacy is reduced. 
However, when a la",yer's 
investigators gained entry 
by deception to the plain­
tiffs hospital room and 
obtained information from 

If a lawyer in possession of money or property 
refuses to surrender it to a person who is entitled to 
its immediate possession, or transfers it to a person 

not entitled to possession, it can be a conversion. 

3. Discovery sanctions 

Lawyers can be liable 
for monetary sanctions to 
third parties under K.S.A. 
§ 60-226(f). It imposes 
obligations on the signing 

her about her claim 
against the lawyer's client, a cause of 
action was stated49 In another example, 
a criminal defense lawyer was held not 
to be entitled to the litigation privilege. 
The lavvyer read and used at trial the 
mental health records of the sexual 
assault victim, which he had subpoe­
naed, knowing he had received them in 
error when they should have gone to 
the court clerk and been available only 
after a court review for relevancy.'j() 

9. Conversion 

If a la"')Ter in possession of money 
or property refuses to surrender it to a 
person who is entitled to its immediate 
possession, or transfers it to a person 
not entitled to possession, it can he a 
conversion. Where a lien exists on set­
tlement proceeds that come into the 
hands of a lawyer, the lienholder may 
be inclined to claim conversion if the 
la",yer pays the proceeds to the client 
instead. Whether a lien, a security 
interest, or a subrogation right gives a 
right of immediate possession is 
beyond the scope of this article, but 
lawyers should be aware of this 
issue.'jl Some la"')Ters avoid the issue 
by ensuring that any liens are paid. 

10. Conspiracy/aiding and 
abetting 

Conspiracy and aiding and abetting 
are not usually considered independ­
ent torts, but ways to impose vicarious 
liability on one person for the tortious 
action of another. Because lawyers are 
agents of their clients, cooperative 
plans between them do not amount to 
conspiracy. However, where lawyers 
have agreed with someone other than 
a client in the commission of a tort, 
they may be liable for the tort by 

means of conspiracy.'i2 Unless a privi­
lege applies, a lawyer may also be 
liable under the theory of aiding and 
abetting by intentionally providing 
substantial assistance to a person 
(including a client) in the performance 
of a wrongful act when the lawyer is 
aware that it furthers illegal or tortious 
conduct.'i3 

D. Statutes 

Several statutes have been used to 
impose liability on la",yers, including 
the following: 

1. Fair Debt Collection 
Practices Act 

This federal act governs collectors of 
consumer debts, including many 
lawyers.'i4 The act imposes notice 
requirements and certain restrictions 
and obligations on the process of col­
lecting debts, including by lawsuit, 
and imposes actual damages, statutory 
damages, and attorney fees.'j'i 

2. Rule 11 / K.S.A. § 60-211 

Rule 11 of the Federal Rules of Civil 
Procedure and its Kansas counterpart, 
K.S.A. § 60-211, provide that a lawyer's 
signature on a pleading, motion, or 
other court filing constitutes a certifi­
cate to the court in regard to the filing. 
These provisions require la"')Ters mak­
ing such court filings to have (1) made 
a reasonable inquiry into the facts and 
the law, (2) drawn conclusions that 
would be considered reasonable by a 
competent la",yer, and (3) used the fil­
ing for a proper purpose. If the certifi­
cation is not true the lawyer can be 
sanctioned by the court. 

la"')Ter, similar to those in 
K.S.A. § 60-211, but is tai­

lored to the discovery context. 
Motions for protective orders under 
KS.A. § 60-226(c) also provide possi­
ble monetary sanctions against 
la",yers. KS.A. § 60-237 also provides 
possible monetary sanctions against 
lawyers on successful motions to com­
pel discovery. The Federal Rules, FED. 
R. CIY. P. 37, provide similar sanctions. 

4. Costs and fees 

The costs assessed at the conclusion 
of a case pursuant to KS.A. § 60-2007 
may include the prevailing party's 
attorney fees and expenses incurred 
because a position asserted by the los­
ing party was withoLlt a reasonable 
basis in fact and not in good faith. A 
lawyer may be liahle to the adverse 
party for these costs if the court finds 
the lawyer knowingly and not in good 
faith asserted such a position or if the 
lawyer later learned the claim was 
false and failed promptly to inform the 
court.'i6 

Iv. Damages Considerations 

The damages resulting from legal 
malpractice can be difficult to deter­
mine. In regard to a client, the basic 
question is how the client's situation is 
worse because of the malpractice and 
what monetary value can be placed on 
that difference. If the client's claim has 
been lost because of the malpractice, 
the value of the lost claim, which was 
probably of uncertain value to begin 
with, must be determined. 

The value of the malpractice claim is 
usually the amount the plaintiff would 
have received, net after expenses and 
fees, after a trial or a settlement. This 
has led to the use of the "case within a 

49. Noble v. Sears, Roebuck & Co., 109 Cal. Rptr. 269 (973), 53. joel v. Weber, 602 N.Y.S.2d 383 (l993)(entertainer contended his 
management company's law firm knowingly aided the manager's 
diversion of assets). 

50. Susan S. v. Israels, 67 Cal. Rptr. 2d 42 (997). 
51. See Farmers Insurance Excbange v. Zerin, 61 Cal. Rptr. 2d 707 

(997); Weiss v. Marcus, 124 Cal. Rptr. 297(975). 
52. Hokanson v. Lichlor, 5 Kan. App. 2d 802, 626 P.2d 214 

(l981)(alleged conspiracy between lawyer, expert witness, and 
insurance company). 
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54. 15 V.S.c. § 1692 et seq. 
55. Clark's jewelers v. Humble, 16 Kan. App. 2d 366, 372, 823 P.2d 

818 (1991) 
56. In federal court, a similar provision is 28 U.S.c. § 1927. 
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case" method to deter­
mine the damages. The 
lost claim can be "tried" as 
part of the mal practice 
trial to determine what 
verdict would have been 
returned by a jury. This 

If the attorney-client contract is specific enough to 
be the basis for the malpractice claim, the limitation 

period is either three or five years, depending on 
whether the contract is in writing. 

ceedings will determine 
whether there is an 
injury, the injury is not 
considered to have 
occurred until those pro­
ceedings are completed, 
including any appeals c,2 

Some of the intentional in vol ves essentially the 
same proof that would have been pre­
sented on a regular trial of the claim. It 
also involves a change of position for 
the lawyer, who would have been 
advocating the claim, but now, as the 
adverse party, would minimize its value 
by proving its weaknesses.')~ 

If the claim has not been completely 
lost, but only harmed, the client (or 
former client) must continue to pursue 
the claim and salvage its remaining 
value by trial or settlement. The mal­
practice trial \vould then determine the 
original value of the claim, and the 
damages would be the difference.'iH 

An example of a damages issue is a 
lawyer who made a mistake in how he 
initiated a lawsuit against a govern­
ment entity. This mistake required the 
client's new lawyer to start the pro­
ceeding over and raised concerns 
about the statute of limitation. The 
client settled the claim upon the 
advice of the new counsel and then 
claimed that the settlement amount 
ret1ected a "damaged claim" discount, 
for which he sought recovery from the 
original lawyer. The malpractice claim 
was settled, with the negotiation of the 
amount focusing on whether, and how 
much, the claim had been damaged in 
light of the facts that should have 
tolled the statute of limitation. 

Some mistakes, such as missing a 
statute of limitation deadline, cannot 
be fixed. Fortunately, in some situa­
tions it is possible to take action to 
undo or prevent the damage. An 
example of this "claims repair" is a 
lawyer who drafted a contract for sale 
of land that included a reservation of 
mineral interests; however, the lavvyer 
overlooked that provision in drafting 
the deed. The omission was discov­
ered when mineral lease income went 
to the new owner. l3ecause the con-

tract included the reservation, an 
action to reform the deed was very 
likely to succeed, and a reformation of 
the deed to include the reservation 
was obtained by agreement. 

Another consideration in fixing the 
damages from malpractice is compara­
tive negligence. Where a malpractice 
claim is based on the negligence of 
the lawyer, it is appropriate to con­
sider the negligence of all other par­
ties, including the claimant, unless the 
claimant had no obligation to act. 

An example of this principle is 
found in Pizel v. Zuspann. The 
lawyers who drafted and amended a 
trust agreement, which was later held 
to be ineffective, were aSSigned minor­
ity shares of the fault by the jury for 
their roles in failing to ensure the filing 
of a deed funding the trust. The rest of 
the fault was assessed to the deceased 
client and the claimants who were 
trustees of the trust for their own fail­
ures to ensure the filing of the deecl. 'i9 

V. Other Issues 

A. Statute of limitation issues 
If the attorney-client contract is spe­

cific enough to be the basis for the 
malpractice claim, the limitation period 
is either three or five years, depending 
on whether the contract is in writing60 

That period begins when the contract 
is breached, regardless of discovery of 
the harm. 

If the malpractice claim alleges a 
tort, the two-year statute of limitation 
usually applies. The limitation period 
runs from the date of first substantial 
injury, or when the injury should have 
been discovered61 It can be difficult to 
determine when the injury first 
occurred. Where continuing legal pro-

torts, such as malicious prosecution 
and false imprisonment, carry a one­
year limitation period63 

It is not uncommon for a lawyer to 
continue to represent a client after 
making a mistake in the representa­
tion. In this situation, courts often 
apply "the continuous representation 
rule" to toll the limitation period until 
after termination of the relationship 
relating to the matter involved.M This 
rule fosters a continuation of the trust 
and confidence typical of the lawyer­
client relationship, prevents needless 
disruptions of the lawyer-client rela­
tionship and facilitates actions by the 
lawyer to undo or minimize the loss. 

B. Expert testimony generally 
required 

The question of whether a lawyer 
has fallen below the professional stan­
dard of care is usually beyond the abil­
ity of juries to determine on their own 
because they are not lawyers. The 
same can be said of the question of 
whether reasonable lawyers could dis­
agree about a matter of judgment; 
therefore, the law requires that, unless 
the mistake alleged is obvious even to 
nonlawyers, the plaintiff presenting a 
legal malpractice claim to a jury must 
offer expert testimony to prove the mis­
take 65 This requirement can be an 
obstacle to the pursuit of some mal­
practice claims, both because of the 
potential challenge of obtaining a sup­
porting opinion and because of the 
occasional substantial cost. 

C. Vicarious liability 

Pursuant to the regular principles of 
vicarious liability, law firms, partners, 
and supervising lawyers can all be 
liable for the actions of another lavvyer 
in the firm. In professional corpora-

57.5 R. Mallen andJ. Smith, LEGAL MALPRACTICE § 33.1 (5th cd. 2000). 
58. 5 R. Mallen and J. Smith, LEGAL MALPRACTICE § 33.1 (5th ed. 2000). 

62. Pancake House Inc. v. Redmond, 239 Kan. 83, 88, 716 P.2d 575 
(986). 

59. Pizel, 247 Kan. at 70. 
60. K.S.A. § 60-512 (3 years); K.S.A. § 60-511 (5 years for written 

contract). 
61. K.S.A. § 60-513. 
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63. K.S.A. § 60-514 
64. Pittman v. McDowell, Rice & Smith Chtd., 12 Kan. App. 2d 603, 

608-09,752 P.2d 711 (988). 
65. Bowman, 235 Kan. at 870, Syl. 9f9f 7 and 8. 
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tions, those liable for mal­
practice include the 
lawyers personally partici­
pating in the malpractice, 
any negligent supervisor, 
and the firm.66 Vicarious 
liability in law firms that 
are limited liability compa-

When a person is referred by a lawyer to other 
counsel to handle the entire matter, there are very 

limited circumstances in which the first lawyer may 
be liable for the malpractice of the other lawyer. 

that a legal duty has 
been breached .... 
Accordingly, nothing in 
the Rules should be 
deemed to augment 
any substantive legal 
duty of lawyers or the 
extradisciplinary conse­
quences of violating 
such a duty. 

nies and limited liability partnerships is 
similar to professional corporations67 

Determining vicarious liability for 
the malpractice of an associated 
lawyer, such as local counsel, co­
counsel, and consulted counsel, can 
be difficult. Relevant factors include 
whether both lawyers have a 
lawyer-client relationship with the 
client and whether or not the specific 
part of the matter in which the mistake 
was made was delegated with the 
client's approval so that it was solely 
within the scope of work of the asso­
ciated lawyer.6H 

When a person is referred by a 
lawyer to other counsel to handle the 
entire matter, there are very limited 
circumstances in which the first lawyer 
may be liable for the malpractice of 
the other lawyer. A lawyer may be 
liable for negligently referring a case 
to a lawyer not capable or trustworthy 
if a reasonable lawyer would not have 
made the referral. It has been held that 
a referring lawyer generally may rely 
on the fact that the other lawyer is 
licensed by that lawyer's state to indi­
cate the lawyer's general competence 
and fitness to practice law. 

In Tormo v. Yormark,69 liability was 
an issue only because there was an 
additional circumstance that may have 
led a reasonable lawyer to be more 
careful in making the referral. The 
additional circumstance was the fact 
that the other lawyer solicited the 
referring lawyer in a manner violating 
the ethics rules. The court held that 
this was enough of a cause for suspi­
cion that the referring lawyer may be 
required to make a further investiga­
tion into the other lawyer. The lawyer 
receiving the referral, who had been 
under indictment for fraud and was 
later convicted and disbarred, embez­
zled the proceeds of the referred 

66. K.S.A. § 17-2715. 

claim. The negligence of the referring 
lawyer was held to be an issue of fact 
for the jury,c° 

Another circumstance that should 
require further investigation by the 
referring lawyer is when the referral is 
made to obtain more specialized coun­
sel. In such a case, some investigation 
into the other lawyer's expertise 
would be expectedJ] 

It is, however, appropriate in Kansas 
for a lawyer to receive a referral fee 
without entering into a lawyer-client 
relationship or doing any work on the 
case.72 As this rule is relatively new, 
no reported cases have determined 
whether the fact of such a pure refer­
ral fee should impose any more of a 
duty of care on the referring lawyer 
than would exist without the fee. 

Lawyers can also be vicariously 
liable for the actions of their non­
lawyer staff, where the actions are 
within the scope of their employment. 
An example of this is a sole practi­
tioner who admitted liability for the 
mistake of his experienced secretary. 
The secretary prepared deeds on the 
wrong form for a person who came 
into the office in an emergency situa­
tion when the lawyer was absent. 
Although the lawyer never even knew 
the client existed, and no fee was 
charged, the lawyer believed the sec­
retary's actions were within the scope 
of her employment. 

D. Relationship of the Kansas 
Rules of Professional 
Conduct to malpractice 
liability 

The Kansas Rules of Professional 
Conduct (KRPC}73 state: 

Violation of a Rule should not 
give rise to a cause of action nor 
should it create any presumption 

Thus, for example, if a lawyer is 
found in a diSCiplinary proceeding to 
have violated Rule 1.1, which requires 
that "[al lawyer shall provide compe­
tent representation of a client," that 
finding and the diSCipline imposed 
should not provide any evidence of a 
failure to meet the standard of care in 
a civil action for malpractice liability. 
The client would have to establish 
incompetent representation by the 
direct means of testimony of the stan­
dard of care and the failure to meet it. 
However, the KRPC rules reflect the 
standard of practice in several areas, 
such as the fiduciary duties of confi­
dentiality and undivided loyalty, and 
an expert witness would likely use 
those rules as part of the basis for an 
opinion as to the standard and the 
alleged breach. For any matter on 
which the disciplinary rules are rele­
vant to a potential malpractice situa­
tion, lawyers should be aware that the 
Disciplinary Administrator's office is 
available for impromptu consultation 
by telephone to help avoid violations 
of the rules. 

E. Special rule for criminal cases 

Kansas has recently adopted a spe­
cial rule for malpractice claims arising 
from criminal cases; in order for 
claimants to establish that their rights 
were damaged or lost, they must have 
obtained post-judgment relief from the 
conviction. If no post-judgment relief 
has been obtained, such as by a suc­
cessful appeal or by a motion under 
K.S.A. § 60-1507, there can be no 
proof of damaged or lost rights. This 
rule, which initially may seem oner­
ous, is the result of a balance between 
the public policies involved and the 

70. Torma, 398 F. Supp. at 1171. 
67. 1 R. Mallen and]. Smith, LEGAL MALPRACTICE § 5.5 (5th ed. 2000). 71. See Cohen v. Lipsig, 459 N.y'S.2d 98 (1983). 
68. 1 R. Mallen and]. Smith, LEGAL MALPRAC11CE § 5.9 (5th ed. 2000). 72. K.R.P.C. Rule 1.5 (g). 
69. 98 F. Supp. 1159 (D.N]. 1975). 73. Kansas Sup. Ct. Rule 226. 
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unique post-judgment 
relief procedures avail­
able to a person wrongly 
convicted of a crime 74 Of 
course, if post-judgment 
relief is obtained, that 
would severely restrict 
the client's damages aris­
ing from the malpractice. 

The field of estate planning and administration also 
generates an inordinate number of malpractice claims. 

On the eve of a sher­
iff's sale. the judgment 
debtor filed bankruptcy. 
and the dissatisfied 

VI. A Few More Examples 

Three more examples of malpractice 
claims against Kansas lawyers illustrate 
several of the principles set out 
above.~'i 

Collections practices generate more 
than their share of malpractice claims. 
In one claim, the lawyer had obtained 
a small judgment for an unpaid debt. 
After other collection efforts failed, the 
lawyer retained a private process 
server to carry out an execution of the 
judgment at the debtor's place of busi­
ness. It resulted in a heated confronta­
tion in front of the debtor's customer 
and led to a lawsuit against both the 
process server and the lawyer, seeking 
substantial actual damages and the 
potential for punitive damages. The 
claim was for alleged assault, battery, 
outrage, and negligent retention of the 
process server. The lawyer obtained 
summary judgment in his favor, on two 
grounds: First, the process server was 
an independent contractor, rather than 
his agent, so the lawyer was not vicari­
ously liable for his actions. Second, the 
lawyer could not be liable to the 
adversary in negligence for retaining 
the process server because the lawyer 
had no duty of care to the adversary. 

The field of estate planning and 
administration also generates an inordi­
nate number of malpractice claims. In 
one case, the lawyer was retained by an 
elderly couple in poor health to assist 
them in revising their trust from one 
which favored the son to one which 
treated the son and daughter more 
equally. The lawyer did so, after con­
cluding that the husband still had testa­
mentary capacity. The daughter made 
the initial connection with the lawyer 
for her parents and was present with 
her parents at the lawyer's office, but 
did not participate in the conferences. 

When the son learned of the amend­
ment he filed a conservatorship action, 
which resulted in: (1) a declaration of 
his father's incompetency, (2) an order 
declaring the amendment void. and 
(3) the son's appointment as conserva­
tor. The conservator then sued the 
lawyer on behalf of his father for neg­
ligence, claiming that the lawyer fell 
below the standard of care by failing 
to recognize his client's incompetency. 
The conservator also claimed breach 
of the fiduciary duty of undivided loy­
alty, alleging that the lawyer was really 
representing the daughter's interests. 

The conservator claimed as damages 
all the lawyers' fees charged to the 
client for the conservatorship trial and 
other related litigation and sought 
punitive damages. Expert witness 
opinions were obtained on both sides. 
A motion to amend to add a claim for 
punitive damages was roundly rejected 
by the court, and the case was eventu­
ally dismissed voluntarily. 

In some cases, the malpractice case 
was part of long-standing, multi­
faceted litigation. This final example 
was such a case, generating malprac­
tice claims from both the clients and 
the adversary. 

The lawyer successfully obtained a 
sizeable judgment for his clients 
against a pro se defendant for mali­
cious prosecution. The lawyer then 
received a handwritten notice from the 
defendant indicating an intent to file 
an appeal. The lawyer undertook col­
lection efforts anyway, collecting a 
small portion of the judgment. The 
appeal was not pursued, and the 
lawyer decided not to file a motion to 
dismiss the appeal for failure to timely 
file a docketing statement. The lawyer 
believed the handwritten notice may 
have failed to commence an appeal. 
The lawyer also decided filing a 
motion to dismiss might lead to the 
effective pursuit of the appeal. 

clients then fired the 
lawyer. A year and a half 
after filing the notice 

regarding a possible appeal, the judg­
ment debtor sought appellate counsel. 
With the assistance of counsel, the 
docketing statement was allowed to be 
filed out of time. The appeal eventually 
resulted in a reversal of the judgment. 
because of an error by the trial court, 
with a remand for a new trial. Further 
proceedings led to the court's dismissal 
of the malicious prosecution action 
with prejudice. 

The clients sued their former lawyer 
for malpractice, alleging his failure to 
file a motion to dismiss the appeal 
failed to meet the standard of care and 
that this failure, in turn, cost them 
their judgment. The lawyer obtained 
summary judgment in his favor for two 
reasons. First. his decision not to file 
the motion to dismiss the appeal was 
held to be a matter of legal judgment, 
for which he had immunity from liabil­
ity. Second, it \vas also held that the 
clients did not suffer any injury to 
their claim, as the reversal on appeal 
left the claim intact. 

Thereafter, the adversary sued both 
the lawyer and his former clients alleg­
ing wrongful execution, conversion, 
outrage, and abuse of process. The 
adversary sought actual and punitive 
damages alleging that the collection 
activity caused him to have a heart 
attack. The lawyer obtained summary 
judgment on this claim on the basis of 
the statute of limitation. The court held 
that the adversary's claim arose, if at 
all, when the judgment upon which 
the collection efforts were based was 
overturned. It did not matter whether 
further proceedings on remand would 
produce another judgment, for the col­
lection activity had been based on the 
prior judgment. 

74. Canaan v. Bartee. _ Kan. _ , 72 P.3d 911 (2003). 75. These examples are claims that were resolved without published 
appellate opinions. 
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VII. Conclusion 

These principles and examples give 
an indication of the endless variety of 
ways and the sometimes convoluted 
circumstances in which legal malprac­
tice claims can arise. Although some 
areas of practice generate more than 
their share of malpractice claims, no 
area of practice is immune. 

Lawyers should work with diligence 
and dedication to meet the standards 
of practice in their areas of the law to 
avoid malpractice claims. Even more 
importantly, however, lawyrers should 
constantly strive to exceed those stan­
dards for the benefit of their clients 
and the good of our justice system and 
the legal profession. One careless or 
inappropriate decision by a lawyer can 
overshadow that lawyer's many good 
decisions, and it can seriously injure 
the rights of a client or a third party 
and bring substantial disrepute to the 
legal profession. 

Lawyers should also obtain malprac­
tice insurance, for the protection of 
their clients as well as themselves. 
Insurance is widely available and is 
certainly worthwhile considering the 
value of the rights that can be lost or 
damaged and the costs of defending a 
claim. The defense provided by insur­
ance when a claim arises is a particu­
larly valuable benefit, and for many 
claims it is the only benefit necessary. 

If a malpractice claim arises, it 
should be handled with wisdom and 
good judgment and, if possible, 
should be addressed while there is still 
time to affect the outcome of any 
underlying proceeding. The lawyer 
involved should, of course, learn from 
the claim in order to avoid generating 
similar claims in the future. Finally, the 
lawyer should then leave the claim in 
the past and go on as a smarter, wiser, 
and even better lawyer. 
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