
 

 



 

 

Adams Jones Attorneys  

Preeminent Presence in Kansas Real Estate 
 
Top Band in Kansas Real Estate.  Chambers USA again awarded Adams Jones its highest rating in the first 
band of leading firms for real estate in Kansas. Chambers cited sources as saying about Adams Jones: 

ñexcellent services,ò ñquality representationò and ña very strong real estate practice which is 
considered the finest in Wichita.ò Those attorneys selected from the firm in the area of real 
estate include Mert Buckley, Brad Stout and Pat Hughes. Selected for general commercial 
litigation were Brad Stout, Monte Vines and Pat Hughes. The rankings were compiled from 
interviews with clients and attorneys by a team of full-time researchers. 
 
                         Selections for 2017 Best Lawyers in America: 
    

         Real Estate   Commercial Litigation              Corporate Law           Health Care           Land Use and Zoning 
        Mert Buckley         Pat Hughes                        Dixie Madden              Dixie Madden                  Pat Hughes             
         Pat Hughes       Monte Vines 
 
    Eminent Domain        LitigationïBanking        Ethics of Professional         Litigation-Real Estate       Legal Malpractice 
    & Condemnation     and Finance                   Responsibility  Brad Stout                  -Defendants 
        Brad Stout                  Monte Vines                   Monte Vines                          Monte Vines                Monte Vines 

 
                                                           Wichita Best Lawyers - Lawyer of the Year 2017 
                                         Real Estate Litigation:  Brad Stout                  Real Estate:  Mert Buckley 

 

Overview 
 
This summary of recent changes in Kansas Real Estate Law was prepared by the Real Estate Group at Adams Jones.  Our 
real estate attorneys continually monitor Kansas case decisions and legislation so we remain current on developments in 
real estate law in Kansas. We feel this up-to-date knowledge prepares us to address client needs more quickly and efficiently 
because our ñresearchò is often already done when a question arises.   
 

This publication is intended for informational purposes only and should not be construed as legal advice for a particular matter.  
Portions of this material are derivative works of copyrighted material reprinted with permission of the Kansas Bar Association. 

 

    Mert Buckley  

 Jason Reed 

  Pat Hughes  Mike Andrusak  

 Brad Stout  Monte Vines     Dixie Madden  
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LEGISLATION 
 

Current for legislation enacted through May 25, 2017. 
 
Alcoholic Liquors ï 2017 Sen. Bill 65 
 
Disposition of Alcoholic Liquors Pledged as Collat-
eral. Current laws governing possession and sale of al-
cohol make it difficult for a creditor to dispose of alcohol 
that has been seized from its borrower. This amendment 
now establishes a procedure for a creditor with a lien on 
alcohol to seize and sell alcohol.   
 
Effective Date: July 1, 2017. 
 
Alcohol Sales in Grocery Stores and Elsewhere ï 
2017 House Sub. Sen. Bill 13 
 
Changes in beer sales. Beginning April 1, 2019, con-
venience stores, grocery stores and drug stores licensed 
to sell Cereal Malt Beverage (CMB or 3.2 beer) may also 
sell 6.0 beer. Retail liquor stores (licensed to sell 6.0 
beer, wine, and distilled spirits) may also begin selling 
3.2 beer and non-alcoholic goods and services as long 
as their non-alcohol revenue does not exceed 20% of 
gross sales. 
 
The Director of Alcoholic Beverage Control will conduct a 
study of the effects of these changes after ten years, and 
report those findings to the 2029 Kansas Legislature.  
 
Effective Date:  July 1, 2017. 

Fences ï 2017 House Bill 2387 
 
Exemption from sales tax. 2017 House Bill 2387 ex-
empts from sales tax all property and services purchased 
in 2017 and 2018 to reconstruct, repair, or replace fence 
which encloses agricultural land that was damaged or 
destroyed by wildfires in 2016 or 2017. Sales taxes al-
ready paid will be refunded upon submittal of a proper 
claim form to the State. The Bill also sets out a proce-
dure to obtain a sales tax exemption certificate from the 
State. 
 
Effective date: March 23, 2017. 
 
Construction ï 2017 Sen. Bill 55 
 
Fairness in Public Construction Contract Act. 
Amends the Act to require a contractor involved in a pub-
lic-private partnership with a public entity to furnish per-
formance and payment bonds equal to the contract 
amount.  Only applies to contracts valued at greater than 
$100,000.  
 
Effective date: July 1, 2017. 
 
Water Rights ï 2017 Sen. Bill 46 
 
Impairment of Water Rights.  Numerous amendments 
to laws involving water impairment and water conserva-
tion. These include options available to the holder of wa-
ter rights for remedy in the event of water impairment 
and the administrative remedies available.   
 
Effective date: July 1, 2017. 
 
Mortgage Brokers ï 2017 Sen. Bill 20 
 
Kansas Mortgage Business Act. Several procedural 
amendments but the bill also clarifies that if someone 
has a Kansas Mortgage Business license, no other li-
cense is required to conduct mortgage business in Kan-
sas.  
 
Effective date: July 1, 2017. 
 
Consumer Protection ï 2017 House Bill 2397 
 
Kansas Consumer Protection Act. Amended to add 
the unauthorized practice of law as an unconscionable 
act or practice under the Kansas CPA. Arose from a re-
cent situation in which an out-of-state law firm sent a de-
mand letter to Kansas banks that also included an offer 
to represent the banks against certain legal claims.   

 

REGULATIONS ï KAR  

Regulations ï Kansas Real Estate Commission 

The Commission made several modifications to its 
regulations. 
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Disclosure of interest in property. K.A.R. 86-3-19. The 
existing regulation said a licensee shall not ñbuy, sell, 
lease or exchangeò real estate in which the licensee or an 
immediate family member of the licensee has an ñinterestò 
without making certain disclosures in the contract or 
lease. The amendment clarifies that the disclosure is re-
quired when the licenseeôs immediate family member is a 
party to the transaction. Other non-substantive changes 
were made. The regulation now reads as follows: 

 
86-3-19. Disclosure of interest in property 
purchased, sold, leased or exchanged. 
 
Disclosure of interest in property purchased, 
sold, or leased. (a) Each licensee shall dis-
close in the real estate contract or lease any 
interest that the licensee or the licenseeôs 
immediate family member has or will have in 
the following, as applicable: 
 
(1) The real estate being sold or leased by   
the seller or lessor; and 

 
(2) The real estate being purchased or 
leased by the buyer or lessee. 

 
(b) For purposes of this regulation, ñinterestò 
shall have the meaning specified in K.S.A. 58
-3035,[*] and amendments thereto, and 
ñimmediate family memberò shall mean 
spouse, parent, child, or sibling. (Amended 
November 14, 2016.) 
 
*ñInterestò means: (1) Having any type of 
ownership in the real estate involved in the 
transaction; or (2) an officer, member, partner 
or shareholder of any entity that owns such 
real estate excluding an ownership interest of 
less than 5% in a publicly traded entity. K.S.A. 
58-3035(i). 

Real estate brokerage relationship brochure. K.A.R. 86-3-
26a(c). Current law requires a licensee to provide a cus-
tomer with certain disclosure about the agency relation-
ship. (K.S.A. 58-30,110(c)). This amendment clarifies that 
the disclosure has to be accurate and complete. 

(c) Each licensee involved in a transaction 
as a statutory agent or a transaction broker 
shall ensure the completeness and accura-
cy of the disclosure required by K.S.A. 58-
30,110(c), and amendments thereto. 
(Amended November 14, 2016.) 

Broker supervision. K.A.R. 86-3-31. This is a new regula-
tion listing specific responsibilities for supervising brokers 
of a primary or branch office. The regulation defines cer-
tain standards and identifies mitigating and aggravating 
conditions which the Commission may consider when 
reviewing an alleged violation. (November 14, 2016.) 

Regulations revoked. The following regulations were re-
voked November 14, 2016: 

K.A.R. 86-1-2. Examinations. 

K.A.R. 86-1-4. Renewal of license. 

K.A.R. 86-2-8. Examination of records. 

K.A.R. 86-3-30. Advertising. 

Fees. Several fees were eliminated in K.A.R. 86-1-5. 
(Amended March 17, 2017.) 

 
CASES & ATTORNEY GENERAL OPINIONS 

 
Abstractor Liability 
 
Claims against abstractor for incorrectly preparing  a 
deed were not barred when brought after six years.  
 
LCL, LLC v. Falen, ____ Kan. App. 2d ____, 390 P.3d 
571 (2017). In 2008, an abstractor was supposed to pre-
pare a deed which reserved minerals to the grantor. But 
the deed mistakenly conveyed the minerals to the grant-
ee. Over the next six years the grantor's interest was 
transferred three times, all with mistaken deeds that in-
cluded the minerals. During this time, the original grantor 
still received royalty payments from production on the 
property (as if the deed had been correctly prepared). The 
grantor later conveyed the mineral interests it believed 
that it had to another group of owners. 

 
Eventually, the successor to the original mistaken deed, 
which erroneously conveyed the minerals, sued the grant-
ees of the minerals claiming it was the true owner of the 
minerals. The grantees of the mineral owner sued the 
abstractor, claiming that the abstractor was negligent in 
preparing the 2008 deed and in preparing the later deeds 
which also failed to exclude the minerals. 
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The abstractor argued that the claims were barred by the 
statute of limitations ï which requires a suit for negligence 
to be filed within two years after the negligent act first 
causes substantial injury that is "reasonably ascertaina-
ble." The Court of Appeals disagreed. Even though the 
alleged act of negligence occurred when the deed was 
improperly prepared in 2008, the injury was not reasona-
bly ascertainable until the royalty runs were stopped in 
2014. So the claim against the abstractor could proceed 
for negligence in drafting the 2008 deed. The Court made 
a similar finding on a claim for breach of fiduciary duty ï 
the cause of action did not accrue until the mineral own-
ers were damaged by the stoppage of royalty payments. 
  
Appraisal of Property 
 
Value of hotel in bankruptcy best determined by refer-
ence to historical performance rather than projec-
tions. 
 
In re Tiat Corp., 2017 WL 161675 (Bankr. D. Kan. 2017), 
is a bankruptcy court decision that discusses and deter-
mines the appropriate method to value a hotel for the pur-
poses of determining the secured amount of a creditorôs 
claim. The Inn at Tallgrass is an unflagged mid-price ex-
tended-stay hotel with no visibility from major streets. The 
debtor introduced evidence of a value of $1,298,364 and 
the secured creditor proposed a value of over $5 million. 
The creditorôs expert reached an opinion of value based 
on capitalizing stabilized income using yield capitalization, 
basically relying on projections. The debtorôs expert 
reached an opinion of value based on historical income 
and expenses from the preceding 12 months and direct 
capitalization, basically relying on historical performance. 

The bankruptcy court noted that it was not bound by the 
opinion of either expert, and that a direct capitalization 
approach has been called the default method, and yield 
capitalization is better suited to circumstances where 
there are unstable markets or new construction. The court 
found that the yield capitalization approach relied on 
many assumptions that were not in evidence as facts and 
that did not reflect ñtodayôs hotel market in this communi-
ty.ò Therefore, the court adopted the direct capitalization 
approach. The court then determined what projected in-
come to capitalize. The court was not persuaded by the 

assumptions underlying the creditorôs expertôs projection 
of operating costs and therefore used historical operating 
expenses ratios of the property over what it determined to 
have been a stable three-year time period. The court ap-
plied a 10.8% capitalization rate based on the risk posed 
by the age of the property, its location, its lack of a flag, 
and increasing competition. This capitalization rate was 
applied to the stabilized net operating income for the trail-
ing 12 months to reach a value conclusion of $1,956,000.  

  
Church Property 
 
Church property belongs to faction continuing affilia-
tion with national governing body. 

 
Heartland Presbytery v. Presbyterian Church of Stanley, 
Inc., ____ Kan. App. 2d ____, 390 P.3d 581 (2017). Who 
owns church property after an internal dispute in which 
one group votes to disaffiliate from its national governing 
body?  Here, a local Presbyterian church voted to with-
draw from the Presbyterian Church (U.S.A.) (ñPCUSAò).  

 

The local church members voted by 348 to 94 to withdraw 
from PCUSA over disagreements with church policy and 
theology. The PCUSAôs governing documents included a 
procedure for determining ownership of church property if 
a schism developed within a congregation. So the dispute 
traveled though the church appeal process in accordance 
with church policy. The PCUSA determined that the disaf-
filiation vote was not properly conducted and therefore 
had no effect. Pursuant to PCUSAôs governing docu-
ments, it determined that the members of the congrega-
tion wishing to remain affiliated with PCUSA were the 
ñtrue churchò and entitled to the property. PCUSA filed 
suit, arguing the property was held by the local church in 
trust for the PCUSA, and that the departing members 
could not reverse that policy by their majority vote. The 
district court and the court of appeals agreed with 
PCUSAôs decision in accordance with the hierarchical 
deference approach.  The Court of Appeals concluded: 

 
In 1983, the [congregation] voluntarily joined 
the PCUSA, which is a hierarchical organiza-
tion. By doing so, the [congregation] consented 
to be bound by the Constitution of the PCUSA. 
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